United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



IRANSCRIPT OF RECORD 


Court of Appeals, District.of Columbia 


OCTOBER TERM, 1909. 


No. 2050. 


0 


No. 9, SPECIAL CALENDAR. 


EMILY E. PARISH, APPELLANT, 


HENRY C. HEDGES. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF COLUMBIA 


F1LE1> AUGUST 


/UZT/*? 


vV 


\ 















Court ol'Appeals, District of Columbia 

OCTOBER TERM, 1909. 

No. 2050. 


No. 9, SPECIAL CALENDAR. 


EMILY E. PARISH, APPELLANT, 

V8. 

HENRY C. HEDGES. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF COLUMBIA 


INDEX. 


Original. Print 


Petition of Emily E. Parish for probate of will, &c. 

Order admitting will to probate and granting letters testamentary.. 

Order of publication against creditors. 

Notice to creditors. 

First account of Emily E. Parish, executrix. 

Affidavit of Emily E. Parish, executrix. 

Letter from Register of Wills to Emily E. Parish. 

Account of executrix. 

First and final account of Emily E. Parish, executrix, approved— 

Affidavit of executrix as to supplemental account. 

Receipt of Young Men’s Christian Association for legacy. 

Petition of Henry C. Hedges for revocation of approval of accounts 

of executrix and Exhibits A, B, and C. 

Rule to show cause. 

Answer of Young Men’s Christian Association to petition of Henry 

C. Hedges. . 

Answer of Jesse E. Potbury to rule to show cause. 

Answer of Emily E. Parish to rule to show cause and petition. 

Answer of Grant Parish..... 

Receipt of Grant and Emily E. Parish for share of estate. 


1 

1 

4 

3 

7 

3 

8 

4 

10 

5 

12 

6 

13 

6 

14 

7 

15 

8 

20 

13 

24 

16 

25 

16 

30 

21 

38 

22 

43 

25 

46 

27 

56 

33 

58 

34 


Judd & Detweiler (Inc.), Printers, Washington, D. C., August 2, 909. 



















il 


INDEX. 


Original. (Mat. 

Order vacating approval of tinal account and requiring additional 


bond. 59 34 

Order allowing special appeal. 00 35 

Direction to enter special appeal. Cl 35 

Designation of papers to constitute record on appeal. C2 3C 

Motion for leave to dej*>sit cash in lieu of bond for coet. C5 37 

Checks of Emily E. Parish. CC 38 

Additional designation of papers to be included in transcript. 08 39 

Order granting leave to deposit money in lieu of bond. 09 39 

Fifty dollars deposited in treasury in lieu of bond. 70 40 

Certificate of register of wills. 71 40 
















In the Court of Appeals ol the District of Columbia. 


No. 2050. 

Emily E. Parish, Appellant, 
vs. 

Henry C. Hedges. 


1 In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

No. 1*2677. Docket —. 

In the Matter of the Estate of Joseph W. Parish, Deceased. 

Petition of Entity E. Parish for Probate of Last Will and Testament 

and Letters Testamentary. 

The petition of Emily E. Parish respectfully represents to the 
Court as follows: 

1. That she is a citizen of the United States, and a resident of the 
City of Washington, in the District of Columbia. 

2. That Joseph W. Parish late a citizen of the United States and 
a resident of said City of Washington, District of Columbia, departed 
this life on or about the 20th day of December, A. D. 1904. 

3. That said Joseph W. Pari>h left three paper-writings purport¬ 
ing to be his last wills and testaments, bearing date respectively, 
June 10, 1902, February 14, 1903, and October 24, 1904, but in the 
last will and testament of the said decedent bearing date October 24, 
1904, all preceding wills and testaments executed bv decedent are 
cancelled and become of no effect, and that all of said wills includ¬ 
ing the will which your petitioner asks may be probated, the will 
dated October 24, 1904, have been filed, and said last will and testa¬ 
ment, as aforesaid, is herewith presented for probate and record. 

4. That said decedent at the time of his death was a widower, 
his wife having predeceased him, and he left as his only heirs at 

law and next of kin his three children, namely, Emily E. 

2 Parish, daughter, Grant Parish and James II. Parish, sons, 
all of whom are of lawful age, said Emily E. Parish and 

Grant Parish being residents of the City of Washington, and said 
James II. Parish being a resident of Philadelphia, Pennsylvania. 

5. That said decedent died possessed of no real estate whatever, 
and the only personal property consists of his personal effects which 
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amount to about Twenty-live Dollars ($25), the same being per¬ 
sonal wearing apparel, there being no money in bank or other as¬ 
sets known to your petitioner. 

0. That at the time of the death of the said Joseph \V, Parish he 
was engaged in presenting before the Congress of the United States 
a bill to reimburse him for certain services rendered and mer¬ 
chandise and good- furnished to the United States Government dur¬ 
ing the Civil War, and said bill had passed both houses of Congress 
and had been referred to the Treasury Department of the United 
Suites for adjudication, and it is the desire of your petitioner &s the 
sole executor under said last will and testament of her father, to 
take up the prosecution of said claim. 

7. Your i>etitioner shows to the Court that on the 12th day of 
January, A. 1). 1905, there was filed herein the renunciation of the 
Union Trust and Storage Company, a corporation, who is named as 
co-executor of said last will and testament together with your peti¬ 
tioner, wherein and whereby said Union Trust and Storage Company 
of the District of Columbia renounced and relinquished its right to 
act as one of the executors of said last will and testament, said re¬ 
nunciation being referred to and prayed to be taken as part of this 
petition. 


Wherefore, your petitioner as the executor named in said last 

will and testament believes herself entitled to letters testamentarv 

%/ 

and therefore prays that said will may be admitted to probate 
3 and record, and that letters testamentary may issue unto her 
accordingly, in accordance with the statutes in such cases 
made and provided. That your petitioner may have such other 
and further relief as the nature of the case may require or to this 
Honorable Omit mav seem proper. 

EMILY E. PARISH. 


COLE i* DONALDSON, 
JESSE E. POTBURY, 

Solicitors for Petitioner. 


District of Colfmbia, ss: 

I, Emily E. Parish, on oath say that I have read the foregoing 
I>etition by me subscribed and that I know the contents thereof; 
that the matters and things therein stated as of my own personal 
knowledge are true and that those stated upon information and be¬ 
lief I believe to be true. 

EMILY E. PARISH. 

Subscribed and sworn to before me this 27th dav of Jan miry, 
A. D. 1905. 

[notarial seal. ] WILLIAM L. BROWNING. 

Notary Public, I). C. 

(Endorsement: Petition of Emily E. Parish for Probate of Last 
Will and Testament and Letters Testamentary. C. C. Cole, Jesse 
E. Pot bury. Solicitors for Petitioner. Filed Jan. 27, 1905, James 
Tanner. Register of Wills, D. C., Clerk of Probate Court.) 
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4 In the Supreme Court of the District of Columbia, Holding a 

Probate Court. 

No. 12677. Admr. Doc. 

In re Estate of Joseph \V. Parish, Deceased. 

Order Admitting Will to Probate and Record and Granting Letters 

Testamentary. 

Upon consideration of the petition of Emily E. Parish, and of the 
proceedings had in said cause, and it appearing to the Court that the 
Last Will and Testament of said decedent, dated October 24, 1904. 
has been duly filed, and the execution thereof proven by the oaths 
of the three subscribing witnesses thereto, and it appearing to the 
satisfaction of the Court that due publication has been had against 
James II. Parish, and that Grant Parish has filed his consent and 
waiver of citation or publication, and no objection having been sig¬ 
nified, it is, this 3d day of April, A. D., 1905, ordered, adjudged and 
decreed that said will be, and the same hereby is, admitted to probate 
and record. 

And it further appearing that the Union Trust and Storage Com¬ 
pany of the District o' .Columbia filed herein on the 12th day of 
January, A. 1)., 1905, its renunciation of the executorship and trus¬ 
teeship under said Will, it is this 3d day of April, A. I)., 1905, or¬ 
dered, adjudged and decreed that letters testamentary do 

5 issue to Emily E. Parish the surviving executrix named 
therein, upon her giving bond in the penalty of five hundred 

($500.00) Dollars, conditioned for the faithful discharge of the 
trust in her reposed. 

WENDELL P. STAFFORD, Justice. 

(Endorsement: Order Admitting Will to Probate and Record 
and Granting Letters Testamentary. Jesse E. Pothurv, Att’y. 
Filed Apr. 3, 1905. Janies Tanner, Register of Wills, D. C., Clerk of 
Probate Court.) 

6 Memo.— Said Emily E. Parish having duly bonded and 
qualified as Executrix of said will dated October 24, 1904, 

letters testamentary were duly issued to her as executrix thereof on 
April 7, 1905. 

7 B. J. S. Form No. 22. 


Supreme Court of the District of Columbia, Holding Probate Court. 

No. 12677. Administration. 

Estate of Joseph W. Parish, Deceased. 

Letters Testamentary having been issued to Emily E. Parish on 
the estate of said deceased, and the said Executrix electing to give 
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public notice to the creditors of said deceased, it is this 7" day of 
April, A. D. 1905, ordered that said notice to creditors be published 
once a week for three successive weeks in the “Washington Law Re¬ 
porter” and the Wash. Times in the form prescribed by law. 

WENDELL P. STAFFORD, Justice. 

(Endorsement: Order for Publication against Creditors. Issued 
Apr., 1905. Papers—Law Reporter and Wash. Times. Filed Apr. 
7, 1905. James Tanner, Register of Wills, D. C., Clerk of Probate 
Court.) 


8 B. J. S. Form No. 27. 

Supreme Court of the District of Columbia, Holding Probate Court. 

No. 12677. Administration. 


This is to Give Notice: 

That the subscriber, of the District of Columbia has obtained 
from the Probate Court of the District of Columbia, Letters testamen¬ 
tary on the estate of Joseph Parish late of the District of Columbia, 
deceased. All persons having claims against the deceased are hereby 
warned to exhibit the same, with the vouchers thereof, legally authen- 
icated, to the subscriber, on or before the 7th day of April, A. D. 
1906; otherwise they may by law be excluded from all benefit of said 
estate. 

Given under my hand this 7th day of April, 1905. 


Attest: 


EMILY E. PARISH, 

217 A St. S. E. 


A 

Register of Wills for the District of Columbia, 

Clerk of the Probate Court. 

JESSE E. POTBURY, Attorney. 


Note.— This notice must be published once in each of three succes¬ 
sive weeks in the newspapers specified in the order of the Court direct¬ 
ing publication, the last publication to be at least six months before 
distribution of the estate. 


(Endorsement: Notice to Creditors. Issued Apr. 7", 1905. Re¬ 
turn day Apr. 7", 1906. Papers—Law Reporter and Wash. Times. 
Filed Apr. 7, 1905—James Tanner, Register of Wills, D. C., Clerk 
of Probate Court.) 

9 Memo. —Proof of publication in the Washington Times 

was filed on December 19, 1905, and proof of publication in 
‘The Washington Law Reporter’ was filed on December 23, 1905, of 
said Notice to Creditors. 
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10 F. D. L. 

In the Supreme Court of the District of Columbia, Holding a Probate 

Court. 

No. 12677. Admr. Doc. 

In re Estate of Joseph W. Parish, Deceased. 

First Account of Emily E. Parish, Executrix. 

Emily E. Parish, executrix appointed herein on the 3d day of 
April, A. D. 1905, files this her first account. 

The only personal property left by decedent was his personal 
effects and wearing apparel at the estimated value of Twenty-five 
Dollars ($25). 

The principal asset of the estate is a claim against the United 
States Government for services rendered and goods furnished by de¬ 
cedent during his lifetime, which claim was in course of settlement at 
the time of decedent’s death, and which it is the intention of the 
executrix to endeavor to adjust, and if she succeeds in securing an ad¬ 
justment of said claim will then file an additional account showing 
the funds so secured. 

EMILY E. PARISH, 
Executrix Estate of Joseph W. Parish. 

JESSE E. POTBURY, 

Attorney for Executrix. 


11 District of Columbia, ss: 


I, Emily E. Parish, do solemnly swear that the foregoing account 
is just and true to the best of my knowledge, information and belief. 

EMILY E. PARISH. 


Witness: 

GRANT PARISH. 


Subscribed and sworn to before me this 15th day of June, A. D. 
1905. 

[notarial seal.] CHAS. C. LAMBORN, 

Notary Public, District of Columbia. 

(Endorsement: First Account of Emily E. Parish, Executrix. 
Jesse E. Potbury, Sol. for Executrix,—Filed Jun- 17, 1905—James 
Tanner, Register of Wills, D. C., Clerk of Probate Court.) 
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12 In the Supreme Court of the District of Columbia, Holding 

Probate Court. 

No. 12677. Admr. 

In the Matter of the Estate of Joseph W. Parish, Deceased. 
Affidavit of Emily E. Parish, Executrix. 

District of Columbia, ss : 

Emily E. Parish being first duly sworn on oath deposes and says: 
That she is the executrix named in the will of the late Joseph W. 
Parish, and that as such executrix letters testamentary were issued to 
her on the 3rd day of April, A. D.. 1005, but since her appointment 
as said executrix the only asset of said estate which has come in her 
possession is a small amount of wearing apparel of the value of about 
$25.00. and that the principal asset of the estate is a claim against 
the United States (lovernment for sendees rendered and goods fur¬ 
nished by decedent during 1 i is lifetime, which claim your affiant has 
not as vet succeeded in collecting. There are no further assets. 

Your affiant further alleges that she has filed her first account 
herein showing the status of said claim. 

EMILY E. PARISH. 

Subscrib'd and sworn to before me this 15th day of March, A. D., 
1907. 

[notarial seal.) JULIUS II. VIERBUCHEN, 

Xotai’u Public, District of Columbia. 

(Endorsement: Affidavit of Emily E. Parish, executrix, as to con¬ 
dition of assets of the estate. Filed Mar. 14, 1907, James Tanner, 
Register of Wills, D. C., Clerk of Probate Court.) 

13 James Tanner, Register. 

Office of Register of Wills, 
Washington, D. C., Apr. 22, 1908. 

Mrs. Emily E. Parish, c/o Jesse E. Potbury, Esq., 416 Fifth St. 
N. W. 

Madam: An examination of the docket in re estate of Joseph W. 
Parish. No. 12,677, shows that you have not complied with the re¬ 
quest of thb office directing you to file an account within the time 
limited by the Code of Law for the District of Columbia. 

You are respectfully admonished to comply with the above request 
on or before May 7. 1908, and thus avoid a citation, which will 
materially increase the costs of the case. 

Very respectfully. 


WM. C. TAYLOR, 
Deputy Register of Wills 
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Jesse E. Potbury, Attoricy at 1 aw, Columbian Bldg., 416 5th St. 

N. W., Washington, D. C. 


Atr. 23, 1908. 

Former accounts filed in this estate show that the estate consists of 
a claim against the United States Government, and that the claim 
was pending in the Courts. The case is in the Supreme Court of the 
United States at the present time awaiting trial, and report to this 
effect will be filed bv the executrix within a few days. 

JESSE E. POTBURY, 
Attorney for Executrix. 


14 Form No. 122. 

In the Supreme Court of the District of Columbia, Holding Probate 

Court. 

No. 12677. Administration Docket —. 

Estate of Joseph W. Parish, Deceased. 

Date of death December 26th 1904. 

- Account of -. 

19— (Letters issued-.) 

Assets Received. Disbursements. 

The only property left by the decedent consists of some personal 
property of the value of about $25.00, and the balance consisted of 
a claim against the United States Government. This claim has been 
passed upon by the Supreme Court of the District of Columbia, the 
Court of Appeals of the District of Columbia, and is now awaiting 
trial on appeal in the Supreme Court of the United States. When a 
decision is had in that Court a final account will be rendered but 
until that time no account can be rendered nor anything further 
dene in the estate. 

EMILY E. PARISH, 
Executrix Estate of Joseph W. Parish. 


District of Columbia, ss: 

I Emily E. Parish do solemnly swear that I have read the fore¬ 
going by me subscribed and know the contents thereof; that the 
matters and things therein stated as of my own personal knowledge 
are true, and that those stated upon information and belief I believe 
to be true. 

EMILY E. PARISH, 
Executrix Estate of Joseph W. Parish. 
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Subscribed and sworn to before me this 24th day of April A. D., 
1908. 

HARRY H. HOLLANDER, 

Notary Public, D. C. [notarial seal.] 

JESSE E. POTBURY, 

Attorney for Executrix. 

JESSE E. POTBURY, 

Attorney-at-Law, Columbian Bldg., 

416 5 th St. N. W., Washington, D. C. 

(Endorsement: Account of Executrix. File up. No action of 
Court necessary or expedient. Filed Apr. 24, 1908, James Tanner, 
Register of Wills, D. C., Clerk of Probate Court.) 

Amounts carried forward. 

15 B. J. S. 

Form No. 63-A. 

In the Supreme Court of the District of Columbia, Holding Probate 

Court. 

No. 12677. Administration Docket 33. 

Estate of Joseph W. Parish, Deceased. 

Date of death December 26, 1904. 

First (and Final) Account of Emily E. Parish, Executrix. 

19— (Letters Issued April 7, 1905.) 

As-sets Received. Disbursements. 

This accountant charges herself 
with the following, to wit:- 

Aunount collected from the 
United States Government on 
account of the Ice claim of 
Joseph W. Parish, according 
to a decision of the Supreme 
Court of the United States, 
rendered on May 17th, 1909, 
in the case of the United 
States ex Rel. Emilv E. Par- 
ish, Executrix of Joseph W. 

Parish, deceased, vs. Franklin 
MaeVeagh, Secretary of the 
United States Treasury, re¬ 
covered in said cause. $181,358 95 

Wearing apparel and a small 
amount of personal property 
left by the testator of the 
value of $25.00... 25 00 


$181,383 95 
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She claims credit and allowance 
for the following disburse¬ 
ments, to wit: 

Vous. 

Grant Parish, reimburse¬ 
ment for funeral expenses 
of the decedent and ex¬ 
penses incident to the 

funeral . 1 

Holmes Conrad, Attorney, 
one-third of amount re¬ 
covered, being contingent 
fee, under contract filed 
herewith and receipted... 2 

Parker Bridget & Co., note. . 3 

El Arte Cigar Co., cigars. .. 4 

Joe Beardsley, men’s fur¬ 


nishings . 5 

F. V. Killian, Laundry.... 6 

Emily E. Parish, on contract 
filed, probated and passed 

upon by the Court. 7 

A. D. Weakley, D. D. S., 

professional services. 8 

J. W. Hodges, M. D., open 
account and three notes. . 9 


Amounts carried forward . $181,383 95 

Form No. 124. 

Assets Received. 

Brought forward . $181,383 95 

Vous. 

Andrew J. Curtis, note, 
check, and cash. 10 


Dominic Cristofani whose 
claim was probated and 
allowed for $9,660.75 was 
compromised under order 
of this Court of June 2, 
1909, and settled in full 

for $7,000.00 . 11 

Heber J. May, whose claim 
consisted of a contract for 
2% of the amount recov¬ 
ered which would have 
been more than $3,600.00 
was compromised by the 
Attorney for the estate for 
$1,750.00; in full settle¬ 
ment. The contract re¬ 
leased is filed herewith... 12 

2—2050a 


$608 50 

60,452 98 
88 77 
18 00 

33 35 
40 36 

12,000 00 
27 00 
477 00 
$73,745 96 

Disbursements. 

$73,745 96 
320 00 


7,000 00 


1,750 00 
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Fee allowed JesseE.Potbury, 
attorney by the Court in 
full for professional serv¬ 
ices rendered to decedent 
fron) 1902 up to the time 
of his death in 1904; rep¬ 
resenting the estate and the 
Executrix from December 
20, 1904 up to the present 
time for which is allowed a 
fee of $3,000.00; and for 
professional services in 
representing each of the 
three beneficiaries, Grant 
Parish, Emily E. Parish 
and the Young Men's 

Christian Ass n of the Citv 

* 

of Washington, I). C., in 
this estate, and in all mat- 
ters connected with the es¬ 
tate, and also to act as a 
retainer fee in represent¬ 
ing said Executrix and 
Grant Parish, Emilv E. 
Parish and the Young 
Men’s Christian Ass’n in 
the suit of Jonas IT. Mc¬ 
Gowan et al., vs. Emilv E. 
Parish, et al., now pend¬ 
ing in the Supreme Court 
of the District of Colum¬ 
bia, and in any other suit 
or suits which may be filed 
against said Executrix or 
the legatees herein named 
the sum of $3,000.00, You. 13 
Register of Wills, balance of 
costs including this a/c. . 14 
Emily E. Parish, commission 
for responsibility and 
services rendered and to be 
rendered as Executrix ad¬ 
ministering and settling 
estate (a) 2% upon $181,- 
383.95 . 22 


1905. 

Mar. 28. The Washington Times, ap¬ 
plication for probate. 15 


Iltceive»l. 


>i>lnii>cim*nts. 


6.000 00 
46 00 

3.627 68 

5 85 


A mounts carried forward 


$181.383 95 $92.495 49 
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1 ' 


Form No. 121. 


Assets Received. 

Brought forward . $181,383 95 

1905. Vous. 

Pec. 16. The Washington Times, no¬ 
tice to creditors. 16 

Mar. 3. The Washington Law Re¬ 
porter, application. 17 

Dec. 22. The Washington Law Re¬ 
porter, notice to creditors. 18 
Jan. 27. Probate Court Costs, $15. 

May 4. “ “ “ 4.31 19 


II. ILGilfry ,promissory notes 
amounting to $429.86, pro¬ 
bated, which is compro¬ 
mised by the attorney for 
the estate for 50% of the 
claim, namely $214.93. .. 20 

Amount deposited in the 
American Security and 
Trust Co. of Washington, 

D. C., in the case of Jonas 
H. McGowan and Elijah 
V. Brookshire vs. Emily 

E. Parish, Executrix of the 

estate of Joseph W. Par¬ 
ish, Equity #28561, now 
pending in the Supreme 
Court of the District of 
Columbia, according to a 
decree passed in said case 
on the 2d day of June, 
1909, bv Mr. Justice Bar¬ 
nard, and to be held by 
said bank according to the 
terms of said decree, a cer¬ 
tified copy of which de¬ 
cree is herewith filed as a 
voucher for the deposit of 
said fund. 21 

The claim of LI. F. Dutton & 
Co., Bankers, on promis¬ 
sory note dated April 18, 
1885 for $3,500, is out¬ 
lawed, disputed and re¬ 
jected and the reason for 
its being disputed and re¬ 
jected is given in a brief 
of the law governing said 
claim filed by the attorney 
for the estate. 


Disbursements. 
$92,495 49 

4 50 
7 56 

5 00 
19 31 


214 93 


41,000 00 
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Assets Reeeived. 

The statute of limitations is 
pleaded against all other 
claims, if any, not specifi¬ 
cally mentioned, as publi¬ 
cation against creditors 
was had according to Law 
on April 7th, 1905. 

Balance carried forward . 


$181,383 95 


Joseph H. Parish, son of the 
testator, died in Chicago, 

Ill., on January 10, 1908, 
leaving no children or de¬ 
scendants, his death being 
(over) 

18 Form No. 124. 

Balance brought forward . $47,637 16 

proven herein, and Grant Par¬ 
ish and Emily E. Parish his 
brother and sister survive him 
as his only heirs at law and 
next of kin. 

Distributable in accordance with 
the provisions of the last will 
and testament of said Joseph 
W. Parish, deceased, as fol¬ 
lows to wit: 

To Grant Parish, son, $ $15,879.05 

and Vs of V 2 of $ vou. 23 3,969.77 


“ Emily E. Parish, ^ $15,879.05 

and V 2 of y 2 of i “ 24 3,969.77 


“ The Young Men’s Christian Associa¬ 
tion of the City of Washington, D. 
C., V 2 of ^ vou. 25 


$47,637 16 


Disbursements. 


$133,746 79 
47,637 16 


$181,383 95 


$19,848 82 


19,848 82 


7,939 52 


$47,637 16 


We, the undersigned, being all the heirs at law and next of kin 
of said Joseph W. Parish, deceased, and all the legatees under his 
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last will and testament, approve the foregoing account of Emily E. 
Parish, Executrix. 

Witness our hands and seals this 7th day of June, A. I). 1909. 

EMILY E. PARISH. [seal.] 

GRANT PARISH. [seal.] 

YOUNG MEN’S CHRISTIAN ASS’N 
OF WASHINGTON, D. G, 

By J. E. POTBURY, Att’y. 

19 Form No. 64-A. 

Assets Received. Disbursements. 

District of Columbia, To wit: 

• I, the undersigned, Emily E. Parish, Executrix under the 
last will of Joseph W. Parish late of the District of Columbia de¬ 
ceased, do solemnly swear that the foregoing account is just and 
true, and that I have bona fide paid, or secured to be paid, the several 
sums for which 1 claim credit and allowance. 

EMILY E. PARISH, Executrix. 

Sw T orn to and subscribed before me this 7th day of June, A. I). 
1909. 

[notarial seal.] HARRY H. HOLLANDER, 

Notary Public, I). C. 

In the Supreme Court of the District of Columbia, Holding a Probate 

Court. 

On this 7th day of June, A. I). 1909, the foregoing account, being 
no\v presented for approval, the same is, after examination by the 
Court, approved and passed. 

WRIGHT, Justice. 

(Endorsement: First (and final) account of Emily E. Parish, 
executrix. Approved and passed Jun- 7, 1909. Filed Jun- 7, 1909, 
James Tanner, Register of Wills, D. C., Clerk of Probate Court.) 

20 F. D. L. 

In the Supreme Court of the District of Columbia, Holding Probate 

Court. 

No. 1267*. Administration. 

In re Estate of Joseph W. Parish, Deceased. 

District of Columbia, as: 

I. Emily E. Parish, Executrix of the above named estate, being 
first duly sworn on oath depose and say that since the approval of 
my first and final account in the above estate as executrix thereof 
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wherein a fee of $(>,000 is allowed t > Jesse E. Potbury attorney for 
services rendered and to he rendered the estate; a new arrangement 
has been made between this affiant and the said attorney whereby 
the allowance made is to be reduced by the deduction of any allow- 
ance by way of retainer for representing said estate or the executrix 
thereof or (Irani Parish in any suits now pending, and especially in 
the McGowan et al. vs. Parish, Executrix case, Equity No. 28561, and 
any suit o t suits which may be filed against the said executrix or 
either the said Emily E. Parish or Grant Parish under which ar¬ 
rangement the allowance to be made said attorney shall be $3,000; 
the difference between said allowance and the allowance allowed by 
the court of $6,000 to be distributed among the legatees in accord¬ 
ance with the provisions of the last will and testament of Joseph \V. 
Parish, deceased, as follows: 

To Grant Parish $1250; to Emily E. Parish $1250 and to the 
Young Men’s Christian Association of the City of Washington, D. C. 
the sum of $500. 

EMILY E. PARISH, 

Executrix Estate of Joseph IP. Parish, Deceased. 

21 Subscribed and sworn to before me this 8th day of June, 
A. I>. 1009. 

[notarial seal.] MARY R. FARLEY, 

Notary Public, D. C. 

I approve of this and agree to the same, and acknowledge receipt 
of payment of said $3,000 as being made by the executrix of said 
estate, which sum of $3,000 when made shali be in full payment of 
all my demands for services rendered by me for said Estate and for 
said parties. 

JESSE E. POTRURY, Attorney. 

Witness : 

HOLMES CONRAD. 

(Endorsement: Affidavit of executrix filed as supplemental ac¬ 
count. Filed, Jun- 0, 1900. James Tanner, Register of Wills, D. 
C., Clerk of Probate Court.) 

22 Supreme Court of the District of Columbia, Holding Probate 

Court. 

No. 12677. Administration. 

In re Estate of Joseph W. Parish. Deceased. 

Washington, D. C., June Htk, 1909. 

Received of Emily E. Parish, Executrix estate of Joseph W. Parish, 
deceased, the sum of $8439.52, same being in full satisfaction and 
settlement of the legacy of the Young Men’s Christian Association 
of the City of Washington. D. C.. under the will of Joseph W. Parish, 
deceased, as per account stated and passed by the Court on June 
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7tli, 1009. and also in ;• rordar. e with the supplemental account 
filed June 8th, 1009, making the sum of $7939.52 and $500.00 ag¬ 
gregating the full amount of $8439.52. 

I execute this release in accordance with the resolution of the 
Board of Directors of the Young Men’s Christian Association of the 
City of Washington, D. C., certified copy of which is attached hereto. 

jesse e. potbury;, 

Attorney for The Young Men's Christian 
Association of the City of Washington, D. C. 


23 Whereas, by the last will and testament of Joseph W. 

Parish, deceased, dated October 24, 1904, and admitted to 
probate and record in the Supreme Court of the District of Columbia 
April 3, 1905, there is bequeathed to the Young Men’s Christian 
Association of the City of Washington, District of Columbia, one- 
half of the one-third interest in the residue of said estate of a de¬ 
ceased son, James II. Parish, said testator giving said legacy to said 
Association absolutely and without restriction or qualification; 

And whereas, the estate of said Joseph W. Parish consists of a 
claim against the United States of America amountinf to 
$181,358.95; 

And whereas, said claim is now in course of adjudication by de¬ 
cision of the Supreme Court of the United States rendered May 17, 
1909, the United States ex Rel. Emily E. Parish Executrix of Joseph 
W. Parish, deceased, vs. Franklin MacYeagh, Secretary of the Treas¬ 
ury of the United States, bv which decision the writ of mandamus 
has been ordered to issue against the Secretary of the Treasury to pay 
said claim and issue voucher therefor, reversing the Court of Appeals 
of the District of Columbia, and the Supreme Court of the District 
of Columbia; 

And whereas, the interests of the said Association beneficiary, as 
aforesaid, demand and require the professional services of legal coun¬ 
sel to represent, appeal for, prosecute and properly settle the legacy 
of said Association in and to said estate before the Probate Branch of 


the Supreme Court of the District of Columbia, or any other court 
of said District ; 

24 And whereas, in view that certain claims proven against 

said estate are to he disputed by the Executrix and the inter¬ 
ests of said Association demand protection in said litigated claims, 
in so far as its interests adhere thereto; 


Now, therefore, be it resolved, this 22nd day of May, A. D. 1909, 
at a meeting of the Board of Trustees of the Young Men’s Christian 
Association of the City of Washington, District of Columbia, legally 
called to meet for the purpose of passing this resolution, that Jesse 
E. Potbury, Attorney-at-Law, of the City of Washington, District of 
Columbia, be, and he hereby is, authorized, directed and empowered 
to represent, appear for, and enter his appearance as the attorney for 
said Association in said estate before the Probate Court or any other 
court of said District, wherein it may be necessary to protect the in¬ 
terests of said Association in said estate: 


And be it further resolved, at this meeting, that said attorney 
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shall be paid for liic? services a reasonable fee and that the Association 
shall not be placed to any expense as regards retainer fees or payment 
of any costs in said estate. 

A true copy of a portion of the minutes of a meeting of the Board 
of Trustees of the Young Men’s Christian Association of the City of 
Washington, District of Columbia, held May 22, 1909. 

S. W. WOODWARD, Chairman. 
JOIfN B. SLEMAN, Jr., Secretary. 

(Endorsement: Receipt of The Young Men’s Christian Ass’n of 
the City of Washington, D. C. for legacy of $7,939.52 and copy of 
Resolutions of the Board of Trustees of said Association. Filed 
Jun- 9, 1909. James Tanner, Register of Wills, D. C., Clerk of Pro¬ 
bate Court.) 

25 F. D. L. 

In the Supreme Court of the District of Columbia, Holding Probate 

Court. 

No. 12677. Probate. 

In the Matter of the Estate of Joseph W. Parish, Deceased. 

Petition of Henry C. Hedges for Revocation of the Approval of the 
First and Final Account of the Executor Herein. 

The Petitioner respectfully represents: 

I. He is a citizen of the United States and a resident of the State of 
Ohio. 

II. On, to wit, the 25th day of October. A. D. 1899, said Joseph 
W. Parish entered into a contract under seal with the petitioner, 
whereby the petitioner was to take charge and control of a certain 
claim, as associated with one Jonas II. McGowan, which said Joseph 
W. Parish held against the Government of the United States for ice 
furnished it during the year 1863, and to prosecute the same before 
the Courts of the United States, the Departments, Congress, or any 
officer, commission or convention especially authorized to take cog¬ 
nizance of said claim, and in consideration of his so doing, the said 
Joseph W. Parish agreed to pay the petitioner the sum of eight thou¬ 
sand dollars for such services and for advances made, the payment 
of which said sum is by said contract made a lien upon said claim, 

and upon any draft, money, or evidence of indebtedness 

26 & 27 paid or issued thereon. A copy of said contract is hereto 

attached, marked “Exhibit A,” and prayed to be taken as 
a part hereof. 

III. Thereafter, the petitioner entered actively upon the execution 
of his obligation under said contract and rendered the services re¬ 
quired of him thereunder, and before the execution of said contract 
and from time to time thereafter, advanced said Joseph W. Parish 
various sums of money, aggregating eighteen hundred dollars, to 
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further the prosecution of his said claim. By reason of the services 
so rendered said Joseph W. Parish by the petitioner and others and 
bv reason of the advances made to said Parish as aforesaid, said 
claim of said Parish was finally, on, to wit, the 7th day of June, 
. A. D. 1909, paid by the Government of the United States, said pay¬ 
ment aggregating $181,358.95, and the petitioner became then and 
there and was and is entitled to have his said claim of eight thousand 
dollars paid to him out of the fund so realized from the United 
States, on which said fund his said claim is made a lien as aforesaid. 

IV. On, to wit, the 15th day of March, A. D. 1909, Leigh Robin¬ 
son, Esquire, a member of the bar of this court, was notified in writ¬ 
ing by Charles Hedges, the duly authorized agent of the petitioner 
of the petitioner’s said claim against the estate of said Parish, under 
the belief and understanding that the said Robinson was then the 
attorney of record for the executrix herein, Emily E. Parish. A 
copy of said letter is hereto attached, marked “Exhibit B,” and 
prayed to be taken as a part hereof. Said Robinson turned said let¬ 
ter over to Holmes Conrad, Esquire, counsel of record for said 

*28 executrix in certain proceedings instituted by her to compel 
the payment of said sum found to be due said estate on said 
claim, and the petitioner was advised through his said agent by the 
said Conrad, under date of March 17, 1909, that although the de¬ 
cision of the Supreme Court of the United States in the case then 
pending there to compel the payment of said sum, had not at that 
time been rendered, that if said decision should be favorable to the 
estate, there would doubtless be ample assets in the hands of the per¬ 
sonal representatives of the said Parish to settle all claims that might 
be established against the estate. A copy of said letter is hereto at¬ 
tached, marked “Exhibit C,” and prayed to be taken as a part hereof. 

V. Notwithstanding said notice to counsel for the executrix herein 
of petitioner’s said claim, said executrix and her said counsel, Holmes 
Conrad, Esquire, on, to wit, the 7th day of June, A. D., 1909, filed 
in this cause a memorandum for the “First and Final Account” so 
called, of said executrix, and on the same day presented the same to 
the court for approval, without advising the court, as petitioner is 
informed and believes, and upon such information and belief avers, 
of the existence of the said claim of the petitioner, and the said ac¬ 
count was approved by the court. Immediately upon the approval 
of said account said executrix made distribution of said sum of 
$181,358.95, in accordance with said account, and filed herein on 
the same day the receipts of the distributees thereunder. 

VI. Of said sum of $181,358.95, the executrix paid one-third to 
said Holmes Conrad, Esquire, claimed to be due him as a fee for 

services rendered said executrix, and after the payment of 
29 certain other claims allowed in said account, paid one-third 
of the remainder to her brother, Grant Parish, and one-third 
to herself. 

VII. Said claim of the petitioner was by his said contract depend¬ 
ent upon the allowance and recovery of the amount claimed by said 
Parish from the United States, and was not in law assertable until 
said claim of said Parish was allowed and paid, and therefore, under 

3—2050a 
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the notice to creditors given by the executrix herein it could not be 

presented in form for consideration or approval by the court before 

the allowance and recovery of said claim of said Parish, and it was 

the dutv of the executrix after the allowance of said claim of said 
%/ 

Parish, in making her report to the court of the debts due by the 
estate to state tiie petitioner’s said claim. 

VIII. Said executrix and her said counsel obtained the approval 
of the court to her “First and Final Account,” so called, without 
fully advising the court of the situation of said estate and the claims 
against it, and for that reason the court’s approval of the same was 
improvidently granted. 

IX. Said Emily E. Parish was and is insolvent, and at the time 
letters testamentary were awarded to her herein, she was required 
to give bond in the sum of only five hundred dollars, as the assets of 
said estate, to her than said claim, were less than one hundred dollars. 
Upon the receipt of said sum of $181,358.90 by said Emily E. 
Parish as executrix herein, neither she nor her said counsel advised 

the court of its receipt, as the petitioner is informed and 
30 believes and upon such information and belief avers, and she 
was accordingly not required to give additional bond. There¬ 
fore, this petitioner and other claimants are entirely without protec¬ 
tion or security for their said claims should the validity thereof be 
»• « 

established unless the court requires said executrix to give additional 
security or requires said executrix and said distributees under said 
prematurely and improvidently approved account to return the sums 
so paid to them thereunder. 

Wherefore, the petitioner prays: 

1. That the order passed herein on the 7th day of June, A. 1).. 
1900 approving the “First and Final Account” of the executrix 
herein be set aside and vacated. 


2. That the executrix herein be required to give additional bond 
or security to meet the claim of petitioner in the event the same shall 
be finally established. 

3. Upon the failure of the executrix herein to give such bond or 
security that the distributees and each of them under said account 
filed herein on the 7th day of June, A. I). 1009, be required to return 
the amount distributed to them thereunder and deposit the same with 
the Register of Wills to await the further order of the court herein. 

4. That a rule to show cause be issued herein to said executrix and 
to said distributees and each of them, directing them to show cause 
upon some day to be named therein why the prayers of this petition 
should not be granted. 

5. For such other and further relief as the nature of the ease may 
require and the court have power to grant. 

HENRY C. HEDGES. 

Bv CHARLES HEDGES. 

HENRY E. DAVIS, 

EDWARD B. KIMBALL, 

JOHN E. LASKEY, 

Att’ys for Petitioner, 
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31 District of Columbia, &s: 

I, Charles Hedges, being first duly sworn, upon oath say, that I am 
the duly authorized agent of the petitioner Henry C. Hedges, in the 
foregoing petition, and signed his name thereto by me as his agent; 
that T have read the foregoing petition and know the contents 
thereof; that the averments of fact therein made are true, and that 
the averments therein made on information and belief, I believe to 
be true. 

CHARLES HEDGES. 

Subscribed and sworn to before me this 21st dav of June, A. D., 

1909. 

[notarial seal. | EDWARD B. KIMBALL, 

Notnrji Public. D. C. 

32 Petitioners “Exhibit A.” 

This agreement. Between Henry C. Hedges of Mansfield Ohio, 
of the first part, and Joseph W. Parish of Washington. D. C., of the 
second part: 

Witnesseth: That the party of the first part agrees to take the 
charge and control of a certain claim as associated with Jonas H. 
McGowan, which the party of the second part holds against the 
Government of the United States for Ice furnished the United States 
during 1803 amounting to $128,171.09. more or less, and to prose¬ 
cute the same before any of the Courts of the United States, and upon 
appeal to the Supreme Court of the United States, or before any of 
the Departments of the Government, or before the Congress of the 
United States and before anv officer or commission or convention 
specially authorized to take cognizance of said claim, or through any 
diplomatic negotiations, as may be deemed bv him best for the inter¬ 
ests of the party of the second part. 

And in consideration therefor, the party of the second part agrees 
to pay the party of the first part $8,000. for services and advances, 
the payment of which is hereby made a lien upon said claim and 
upon any draft, money, or evidence of indebtedness which may be 
paid or issued thereon. 

This agreement not to be effected by any services performed by the 
claimant, or by any other agents or attorneys employed by him. 
All expenses of printing, costs of court, and commissioner’s fee for 
taking testimony are to be charged to the party of the second part; 
and the party of the second part agrees to execute, from time to 
time, to the party of the first part, such Powers of Attorney as may 
be convenient or necessary for the successful prosecution and col¬ 
lection of the said claim. 

No revocation of any authority conferred on the party of 

33 the first part by this agreement, or any Power of Attorney 
relating to the business covered by the same, to be valid. 
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In witness whereof, The party of the second part has hereunto set 
his hand and seal this 25th day of October, A. D. 1899. 

‘ JOSEPH W. PARISH, [seal.] 

Post Office address: Washington City, D. C. 

Two witnesses who write sign here. 

LEVER ITT F. ENGLESLY. 

GEO. P. CHASE. 

Post Office address: -. 


34 “Exhibit B.” 

New York, March 15, —. 

Mr. Leigh Robinson, Attorney at Law, Washington, D. C. 

Dear Sir. I observe that the case of the estate of Joseph W. 
Parish vs. The Secretary of the Treasury, has just been argued be¬ 
fore the Supreme Court and I understand you are now the Attorney 
of record for the Executrix. 

I write therefore to inquire in view of a possible favorable decision, 
whether you have been advised, or given any instructions by the 
heirs of Col. Parish, regarding the existence of the claims of niv 
uncle TIenrv C. Hedges, of Mansfield, Ohio, and mvself for con- 
siderable sums of money advanced to Mr. Parish to enable him to 
prosecute his case. 

We hold a contract with Mr. Parish which is in full force, also his 
promissory notes and other evidences of indebtedness, and many 
letters. 

Please inform me at this juncture whether our proven claims 
against the estate are to be recognized without litigation if so I will 
request my Attorney to call upon you. 

Yours verv trulv, CHARLES HEDGES. 

%/ %/ 7 

63 West 68th St., New York City. 

35 “Exhibit C ” 

Holmes Conrad, Home Life Building. 

Washington, D. C., March 17, ’09. 
Mr. Charles Hedges, New York. 

My Dear Sir: Mr. Leigh Robinson, who is associated with me in 
the case of Parish v. United States, argued and submitted last week 
in the Supreme Court has handed to me your letter to him, of date 
of the loth inst., and requested that T would acknowledge and reply 
to it. Should the decision of the Supreme Court be favorable to 
us, there will doubtless be ample assets in the hands of the personal 
representatives of Jos. W. Parish decM to satisfy all the claims that 
may be established against the estate, but, the result is so uncertain— 
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although we are confident in the legal strength of the case as pre¬ 
sented—that we have given no thought to the consequences that 
may ensue, should the writ of mandamus prayed for be granted, 
and have made no investigation of the affairs of the estate, beyond 
what we have found to he necessary in the preparation of the particu¬ 
lar case placed in our hands. 

Mr. Grant Parish, 1429 New York Avenue, Washington, D. C., 
is the son of Jos. W. Parish and he may be able to answer your 
enquiries. 

Very truly yours, HOLMES CONRAD. 

(Endorsement: Petition for revocation of approval of account of 
Executor, rule to show cause, etc. Filed Jun- 21, 1909, James 
Tanner. Register of Wills. D. C.. Clerk of Probate Court.) 

36 W. B. J. S. 

In the Supreme Court of the District of Columbia, Holding 

Probate Court. 

Probate. No. 12677. 

In the Matter of the Estate of Joseph W. Parish, Deceased. 

Upon consideration of the petition of Henry C. Hedges filed 
herein, it is this 21st day of June, A. D. 1909, ordered that the 
Executrix herein, Emily E. Parish, and the distributees under the 
account of said executrix filed herein and approved on the 7th day 
of June, A. D. 1909, and each of them, show cause on Tuesday the 
29th day of June, A. D. 1909, at ten o’clock, a. m., or as soon there¬ 
after as they can be heard, if any they have, why the prayers of said 
petition of said Henry C. Hedges should not be granted; provided a 
copy of this order and said petition be served on them on or before 
the 25th dav of June, A. D. 1909. 

WENDELL P. STAFFORD, Justice. 

(See next page.) 

37 Served copy of within rule to show cause, together with 
copy of petition in this cause, as follows; 

Holmes Conrad personally and Young Men’s Christian Associa¬ 
tion by sendee on William Jessup, secretarv Central Branch Y. M. 
C. A. June 21. 1909. 

Jesse E. Potbury, Emily E. Parish, and Emily E. Parish, execu¬ 
trix, personally June 22, 1909. 

Grant Parish personallv June 23, 1909. 

AULTCK PALMER. Marshal. 

Filed June 25. 1909. James Tanner, Register of Wills, D. C., 
Clerk of Probate Court. 

(Endorsement: Rule to show cause. Filed June 21, 1909, James 
Tanner. Register of Wills, D. C., Clerk of Probate Court.) 
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38 In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

So. 12677. Admr. Doc. 

In the Matter of the Estate of Joseph \V. Parish, Deceased. 

Answer of the Young Menu Christian Association of the City of 

Washington, I). C., to the Petition of 11 earn C. Hedges, Filed 

May 21 st, 1909. 

1. This respondent answering the lirst paragraph states that it 
ha* no knowledge of the citizenship and residence of the petitioner. 

2. Answering the second paragraph of said petition, this respond¬ 
ent says that it has no knowledge <>f the alleged contract set out in 
the second paragraph of the* said petition, other than the copy filed 
with the said petition: but. this respondent points out the fact that 
as shown by said copy of the contract, it does not appear to have 
been fully executed in that the same wa> never signed by the said 
Henry C. Hedges, and even if there was a part performance by the 
said Henry C. Hedges, yet under the contract as presented, the said 
Henry C. Hedges could withdraw from his part of the agreement 
without being bound thereby, and this respondent respectfully rep¬ 
resents that the same i* not binding under those terms because of 
lack of mutuality. 

And further answering the second paragraph of said petition this 
respondent is advised and believes and therefore avers, the fact to 
be that a contract of the same nature was entered into with one 
Jonas II. McGowan by which the said McGowan took charge and 
control of the claim of the said Parish, for which the said 

39 McGowan was to receive a large percentage; and. for which 
the said McGowan lias now pending in the Supreme Court 

of the District of Columbia a suit to enforce his said alleged claim, 
and the respondent i* advised that the claim of the petitioner that 
he was “to take charge and control of this claim” is inconsistent 
with the claim of the said McGowan. 

, 3. This respondent has no knowledge of the facts alleged in the 
third paragraph of the said petition: but it is advised that the claim 
of the said petitioner that he advanced $1800 to the said Parish to 
further the prosecution of the said claim has no relation to the 
terms of the contract as set out in petitioner’s “Exhibit A.” which 
solely provides that petitioner was to pay the expenses of printing. 
cosN of court, commissioner's fees, none of which expenses appear 
to have been paid by the petitioner: and further that the said alleged 
contract is void. 

4. Answering the fourth paragraph of said petition this respond¬ 
ent says that it has absolutely no knowledge of the matters and 
things therein set forth: but it is advised that any notice to Leigh 
Robinson. Esq., who was not the attorney of the executrix of the 
estate of Joseph W. Parish could in anywise bind either the execu¬ 
trix or this respondent. 
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Further answering sai i paragraph this respondent says that it 
advised and believes and therefore avers that Jesse E. Potbury, 
Esq., who was the attorney of record representing the executrix of 
the estate, and with the assent and knowledge of said Executrix 
represented this respondent as legatee in said matter, and that 
neither the executrix nor the said attorney were advised of the al¬ 
leged claim of the petitioner nor was the same ever passed or offered 
for Probate in this Court. 

o. Answering the fifth paragraph of this petition this respond¬ 
ent denies that “notwithstanding said notice to counsel for 
the executrix” the first and final account of the executrix was 
passed for the reason that the counsel representing the execu- 
in the preparation and presentation of said first and final ac¬ 
count did not have notice of the alleged claim of the petitioner, and 
hence the inmomfo in said paragraph that counsel was remiss in 
presenting said account for approval without advising the court of 
the existence of petitioner’s alleged claim is without foundation in 
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fact and unwarranted. 

Further answering said paragraph this respondent says that it 
is advised that the memorandum for the preparation of the said ac¬ 
count was presented to the proper officer of the Probate Court for 
the preparation of the said account by the said Jesse E. Potbury 
attornev for the executrix about Mav 19th, 1909, and not the 7th 
day of June, 1909, as alleged in said paragraph. 

Further answering said paragraph this respondent says that it is 
advised that the executrix had a perfect right to make immediate 
distribution as she did upon the presentation and approval of the 
account by the court, as there were no other claims pending or of 
which she or her attornev had received notice. 

t 

0. Answering the sixth paragraph this respondent refers to the 
account of the said executrix. 

7. Answering the seventh paragraph of said petition this re¬ 
spondent is advised and avers that the alleged claim, as stated, in 
said petition was not dependent upon the allowance and recovery 
of the amount claimed by the said Parish; and this respondent is 
further advised that the alleged amount due the petitioner was not 
in law ascertainable until the said claim of the said Parish was 
allowed and paid as alleged, as the alleged contract expressly fixes 
the sum to be paid to the petitioner at $8,000 irrespective of the 
amount recovered by the said Parish nor is the payment of that 
money dependent upon the recovery of the claim as your respondent 
respectfully submits to the court that had the estate of the said 

Parish been solvent at his death the petitioner could have 
41 recovered under hi< alleged contract as the sum of $8,000 was 
not made dependent upon the recovery of the claim from the 
Government, and this respondent respectfully submits to the court 
that the petitioner was under the necessity of giving the executrix 
due and proper notice of his alleged claim under the publication 
made by the executrix to the creditors generally of the estate of the 
said Joseph \Y. Parish. 

8. This respondent having heretofore answered the allegations of 
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the eighth paragraph of the said petition is advised that no further 
answer is necessary. 

9. This respondent has no knowledge of the alleged insolvency of 
the said Emily E. Parish, nor was it advised as to the bond given by 
her as executrix and it cannot give any other or further answer to 
said paragraph. 

Further answering said petition this respondent is advised that 
the regular notice provided under Section 350 of the Code of Laws 
of the District of Columbia was published requiring the creditors 
of the estate to appear and file their claims and that the petitioner 
did not appear or tile hi* claim within the time therein limited, or 
at any time prior to the final settlement of the said account; and 
this respondent resj>ectfully submits that the petitioner has not 
shown a proper and sufficient reason to warrant this court in set¬ 
ting aside its approval of the said account, and this respondent is 
further advised that in so far as it is concerned the time for the 
final distribution having long since passed and the account hav¬ 
ing been presented, considered and passed by the court, after full 
compliance with all requirements of the Code of Laws of the Dis¬ 
trict of Columbia, and distribution in accordance therewith made 
to this respondent, and this respondent having received and receipted 
for the legacy bequeathed to it under the will of the said Joseph W. 
Parish, the petitioner has no right, nor has this court jurisdic¬ 
tion to compel this respondent to pay back the money so received of 
the executrix or deposit the same with the Register of Wills 
12 and that the only remedy of the petitioner i* as provided 
under Section 349 of the Code of Laws of the District of Co¬ 
lumbia. 

Further answering said petition this respondent says that it is 
advised that the alleged claim of the petitioner is illegal and void; 
and that the legality thereof is denied by the executrix and that 
she will contest the payment thereof; but, this respondent says 
that should the petitioner in a proper proceeding in the proper 
court establish his right as against this respondent to any part of 
the legacy bequeathed to it, thD respondent stands ready at all 
times and willing to pay the same. 

And having fully answered this respondent prays to be hence dis¬ 
missed with its reasonable costs. 

WM. KNOWLES COOPER, 
General Secretary , Young Men's Christian Association. 

JESSE E. POTBURY, 

Attorney for Y. M. C. A. 


District of Columbia, ss: 

I, William Knowles Cooper, General Secretary of the Young 
Men’s Christian Association of the City of Washington, D. C., 
on oath say that I have read the foregoing answer by me subscribed 
and know the contents thereof; that the matters and things therein 
stated of my own personal knowledge are true, and those stated upon 
information and belief. I believe to be true. 

WM. KNOWLES COOPER, 
General Secretary, Young Men's Chnstian Association. 
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Subscribed and sworn to before me this 30th day of June, A. D., 
1909. 

[notarial seal. ] L. E. SCHREINER, 

Notary Public, District of Columbia. 

(Endorsement: Answer of Y. M. C. A., to Rule to show cause upon 
petition of Henry C. Hedges, Filed June 21st, 1909. Filed Jun- 30, 
1909, James Tanner, Register of Wills, D. C., Clerk of Probate 
Court.) 

43 In the Supreme Court of the District of Columbia, Holding a 

Probate Court. 

No. 12677. Admr. Doc. 

In the Matter of the Estate of Joseph \V. Parish, Deceased. 

The answer of Jesse E. Potbury formerly attorney for Emily E. 
Parish, executrix herein, to the rule to show cause served upoij 
him as attorney, says: 

That from sometime in 1902 up to the time of the death of said 
Joseph W. Parish in 1904, this attorney was personally employed 
by and was counsel for Joseph W. Parish, deceased, and rendered 
him valuable service in his various legal matters; and, upon the 
death of the said Joseph W. Parish presented his will, had the same 
admitted to probate and record and letters testamentary issued to 
Emily E. Parish; this attorney first obtaining the consent of the 
Union Trust Company (then the Union Trust and Storage Company) 
the co-executor and trustee named in said will to renounce its rights 
thereunder; and, from that date until the passing of the final ac¬ 
count of the said Emily E. Parish executrix the said attorney repre¬ 
sented the said Emily E. Parish as executrix as will appear by refer¬ 
ence to the papers in said estate. 

That as required by the Code of Laws of the District of Columbia, 
(Section 350),this attorney acting for the executrix caused the usual 
notice to creditors to be published, copy of which is hereto attached 
to appear and present their claims on or before the 7th day of 
April, 1906; that a number of claims were properly probated and 
noted in the claim docket among which however does not appear the 
claim of the petitioner. 

44 Further answering this attorney says that the decision of 
the Supreme Court of the United States in the Parish case 

was rendered on the 17th day of May, A. D. 1909, and that almost 
immediately thereafter various claims were presented to the Probate 
Court notice of which claims were sent to the executrix and to this 
attorney: but neither this attorney nor the executrix had notice of 
the petitioner’s alleged claim ; that on or about the 19th day of May, 
1909, this attorney prepared a memorandum for the final account 
of the executrix and presented the same to the proper officer of the 
Probate Court for the preparation of the executrix’s account and the 
same was finally tentatively written up shortly afterwards but re- 
4—2050a 
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mained in the possession of the Probate Court unsworn to by the 
executrix until the 7th day of June, 1909; the account was sworn to 
bv the executrix and presented to the Court bv this attorney and the 
items gone over and considered by the Court and approved and distri¬ 
bution made thereunder on the same day. 

Further answering said petition this attorney desires expressly 
to refer to so much thereof as intimates that the Court was imposed 
upon in the presentation of the said account without advising the 
Court of the existence of the petitioner’s alleged claim, and to posi¬ 
tively and unequivocally assert that he had no knowledge or in¬ 
formation of the petitioner's alleged claim, nor does he believe that 
the executrix had any knowledge or information of it, and that he 
acted in the utmost good faith and fairness in presenting said account 
to the Court for its approval. 

JESSE E. POTBURY, Attorney. 

45 District ok Columbia, ss: 

1, Jesse E. Potburv, attorney, on oath say that I have read the 
foregoing answer by me subscribed as attorney, and that I know the 
contents thereof; that the matters and things therein stated as of 
my own personal knowledge are true, and those stated upon in¬ 
formation and belief 1 believe to be true. 

JESSE E. POTBURY. Attorney. 

Sul scribed and sworn to before me this 26th day of June, A. D. 
1909. 

[notarial seal. | HARRY II. HOLLANDER, 

Notary Public, District of Columbia. 

(Copy Notice to Creditors.) 

Jesse E. Potburv, Attorney. 

Supreme Court of the District of Columbia, Holding a Probate Court. 

This is to give notice that the sulnscriber of the District of Colum¬ 
bia has obtained from the Probate Court of the District of Columbia 
letters testamentary on the estate of Joseph W. Parish, late of the 
District of Columbia, deceased. All persons having claims against 

the deceased are hereby warned to exhibit the same with the vouchers 

%} 

thereof legally authenticated, to the subscriber on or before the 7th 
day of April, A. D. 1906; otherwise they may by law be excluded 
from all benefit of said estate. 

Given under my hand this 7th dav of April, 1905. 

‘ EMILY E. PARISH, 

217 A St., S. E. 

Attest : 

JAMES TANNER, 

Register of Wills for the District of Columbia, 

Clerk of the Probate Court. 


No. 12,677, Administration. 
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(Endorsement: Answer of J. E. Potbury, attorney in his capacity 
as attorney, to rule to show cause of Henry C. Hedges. Filed Jun- 
30, 1909, Janies Tanner, Register of Wills, D. C., Clerk of Probate 
Court-.) 

40 B. J. S. 

In the Supreme Court of the District of Columbia, Holding Probate 

Court. 

Probate. No. 12,677. 

In the Matter of the Estate of Joseph W. Parish, Deceased. 

The answer of Emily E. Parish to the petition filed herein on 
June 21st, 1909, for answer saith: 

(1) .She admits the allegation contained in the first paragraph of 
the petition. 

(2) This respondent denies that the contract alleged in the second 
paragraph is a contract between Henry C. Hedges of the first part 
and Joseph W. Parish of the second part., since as will be seen from 
Exhibit “A” to the petition, it does not purport to have been executed 
by the party of the first part. 

(3) In response to the third paragraph, this respondent says that 
the petition nowhere states the nature of the legal services rendered 
by the petitioner under said contract; and respondent denies that 
any such services were rendered. She denies that the petitioner ever 
‘‘entered actively upon his obligation,” as alleged, to prosecute said 
claim. She calls attention to the fact, that there is no specification 
of any service, active or passive, rendered by petitioner, in prosecu¬ 
tion thereof. This respondent has no knowledge of the Eighteen 
Hundred Dollars said to have been advanced at some time not stated 
to said Joseph W. Parish; and calls for proof of an allegation, which 
her own knowledge does not enable her to admit or deny; but she 
denies that such sum was advanced by said petitioner to said Parish 
“to further the prosecution of his said claim.” In respect to the 
allegation; that “bv reason of the sendees so rendered said Joseph W. 
Parish, by the petitioner and others, and by reason of the advances 

made to said Parish as aforesaid, said claim of said Parish was 
47 finally on, to wit, the 7th day of June A. I). 1909, paid by the 
Government of the United States, said payment aggregating 
$181,358.95; and the petitioner became, and then and there was 
and is entitled to have his said claim of Eight Thousand Dollars paid 
to him out of the fund so realized from the United States, on which 
said fund his said claim is made a lien as aforesaid”; this respondent 
says, that by reason of the services rendered not “by the petitioner,” 
but by “others,” who did not even know of the existence of the peti¬ 
tioner, on the 7th day of June 1909, “said payment aggregating 
$181,358.95 was made; and on the same day full compensation was 
made to the “others” aforesaid, for the services so resulting; but this 
respondent denies that the petitioner rendered any services, which 
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did or could contribute to “said payment"; denies that he rendered 
any sendees in the prosecution of said claim of Joseph W. Parish; 
and denies that said alleged contract is. or could be, a lien on “the 
fund so realized from the United States.” 

Respondent admits that the letter bearing date March 15th, 1909, 
was received by Leigh Robinson, one of the counsel who filed the 
Mandamus suit in this Court, and was by him turned over to Holmes 
Conrad, the other of her Counsel, who filed and prosecuted said suit. 
While the said counsel had been employed bv respondent to prose¬ 
cute the mandamus suit, which they, (and they only), had advised 
this respondent to institute; said counsel had not been employed in 
respect to any matter pending in the Probate Court, and had no 
knowledge of such. The petitioner having mentioned, in his letter 
of March 15th, the fact that the case of Joseph W. Parish vs. The 
Secretary of the Treasury had been, as he saw, argued in the U. S. 
Supreme Court of the United States, inquired whether counsel in 
that Court had given any instruction, “regarding the existence of 
the claims” of petitioner’s uncle. Henry C. Hedges and of petitioner 
“for considerable sums of money advanced to Mr. Parish to 

48 enable him to prosecute his case”; Mr. Conrad, on the 17th 
instant replied: “Should the decision of the Supreme Court 

be favorable to us, there will doubtless be ample assets in the hands 
of the personal representatives of Joseph W. Parish, deceased, to 
satisfy all the claims that may hr established against the Estate, but 
the result is so uncertain—although we are confident of the legal 
strength of the case as presented—that we have given no thought to 
the consequences that may ensue should the writ of mandamus 
prayed for be granted, and have made no investigation of the affairs 
of the Estate beyond vhat ire have found to he necessary in the 
preparation of the particular case placed, in our hands. Mr. Grant 
Parish, 14*29 New York Avenue. Washington. 1>. C.. is a son of 
Joseph W. Parisli. and he may be able to answer your inquiries.” 

Neither the said Holmes Conrad, nor the said Leigh Robinson, 
were shown the contract asserted to exist by said letter of March 
15th; had no knowledge whatever of it. and could not properly have 
advised any one. even their own client, of the obligatory’ force 
claimed for it. without inspection of the paper; and certainly were 
not called upon to give advice, as to mode of procedure to one oc¬ 
cupying an adverse relation to their client. 

This respondent says, that, the assumption (avowedly not based on 
knowledge) of her counsel, that success in the U. S. Supreme Court 
would “doubtless” supply sufficient assets “to satisfy all the claims 
that may be established against the Estate,” has been proved correct, 
since “all the claims established against the Estate” have been satis¬ 
fied since the recovery. The language of her said counsel was not a 
direction or suggestion to the petitioner to fail to establish his claim, 
but, on the contrary, was a plain invitation to him to establish his 
claim, if he desired to bring it into the category of claims which 
would be or should be satisfied. Further her said counsel ac- 

49 knowledged the lack of knowledge to give more definite in¬ 
formation; and referred the petitioner to Mr. Grant Parish, 

1429 New York Avenue, for the information which said counsel did 
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not possess. On information ami belief, thLs respondent says, and 

so charges, that no inquiry on the subject was addressed to said 

Grant Parish: and certainly none was addressed to her. This re- 

%/ 

spondent respectfully submits when her said counsel, after acknowl¬ 
edging bis own inability to answer the inquiry, referred said Charles 
Hedges to said Grant Parish, as to one who presumably could, it was 
the fault of the petitioner if be did not resort to the suggested source 
of information. 

(5) In response to the 5th paragraph, this respondent says, that 
her said counsel, Holmes Conrad, did not on the 7th day of June 
1909 file in this cause “a memorandum for the first and final account 
of said Executrix;” and did not on the same day present the same 
to the Court for approval, without advising the Court “of the ex¬ 
istence of the said claim of the petitioner.” On the contrary, her said 
counsel. Conrad & Robinson, never saw said account, and did not 
know said account bad been presented, until after it had been ap¬ 
proved. 

(0) In answer to the 0th paragraph, this respondent says: It is 
true, that upon receipt of the sum adjudged to her in the mandamus 
suit, instituted and prosecuted to completion by her said Counsel, 
Messrs. Conrad & Robinson, (unaided in any way by any other coun¬ 
sel), she immediately proceeded to settle every claim cn file against 
her in the Probate Court; and having thus discharged in full every 
charge against her in said Court, to have her account approved, and 
to distribute the Estate to the objects of the testator’s bounty. It did 
not occur to her that the performance of duties which had so long 
awaited settlement could in any wise discredit her. 

50 (7) In answer to the 7th paragraph, this respondent says, 

that assuming, for the instant, the correctness of the position, 
that the claim of petitioner “could not be presented in form for con¬ 
sideration or approval by the Court before the allowance and recovery 
of said claim of said Parish,” there was time between the rendition 
of final judgment, and the approval of the first and final account, for 
any just and lawful claim to have been presented, considered, and 
approved. Said petitioner’s agent was sufficiently on the alert to 
note when the cause was argued in the U. S. Supreme Court. For 
one thus on the alert, it could be no excessive tax on vigilance to be 
on the outlook for the judgment to be rendered therein. At all 
events, the judgment of the United States Supreme Court was not a 
thing done in a corner. It was published to all the world. 

Further answering said paragraph, this respondent denies that it 
was necessary for the petitioner to delay to present in form any claim 
he could lawfully present, until said judgment was pronounced on 
the 17th day of May 1909. This respondent is advised and so 
charges, that the clause of the alleged contract making the payment 
of $8000.00 a lien upon the claim asserted against the Government 
“and upon any draft, money, or evidence of indebtedness which may 
be paid or issued thereon,” is null and void; that under the opera¬ 
tion of section 3477 of the Revised Statutes no agreement to give 
said petitioner a lien upon a claim against the United States, not 
then allowed; but hoped or expected to be thereafter allowed, could 
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he otherwise than null and void. A.-* will he seen by inspection, the 
contract, exhibited under oath, is one by which said Hedges is to take 
the charge and control of the claim asserted by Joseph \V. Parish 
against the United States, and in the prosecution thereof 

51 under certain stated services; in consideration whereof; that 
is in consideration of services none of which had been rend¬ 
ered. but which were all the services of the future, “the party of the 
second part (said Parish) agrees to pay the party of the first part 
(said Hedges) $8000.00 for services and advances, the payment of 
which is hereby made a lien upon the said claim and upon any draft, 
money, or evidence of indebtedness which may be paid or issued 
thereon.” 

This respondent is advised and insists and so charges, that “in 
giving that lien from the outset, before the allowance of the claim, 
and before anv services had been rendered bv the attorney, the con- 
tract, in effect, gave him an interest in the claim itself, and in any 
evidence of indebtedness issued by the Government on account of 
it,” and that what was so attempted to be wrought is in violation of 
the express words of the Statute. 

Said Section 3477 provides, “all transfers and assignments made 
of any claim upon the United States, or of any part or share thereof, 
or interest therein, whether absolute or conditional, and whatever 
may be the consideration therefor, and all powers of attorney, orders, 
or other authorities for receiving payment of any such claim, or of 
any part or share thereof, shall be absolutely nail and void, unless 
they are freely made and executed in the presence of at least two 
attesting witnesses, after the alhnraarc of such a claim, the ascertain¬ 
ment of the amount due, and the issuing of a warrant for the pay¬ 
ment thereof. Such transfers, assignments, and powers of attorney, 
must recite the warrant for payment, and must be acknowledged by 
the person making them before an officer having authority to take 
acknowledgment of deeds, and shall be certified by the officer ; 

52 and it must apfiear by the certificate, that the officer, at the 
time of the acknowledgment, read and fully explain- the 

transfer, assignment, or warrant of attorney to the person acknowl¬ 
edging the same.” 

This respondent is advised, and being so advised charges; that the 
utmost which the petitioner would claim for legal services which had 
been rendered would be their reasonable value; and that their reason¬ 
able value would depend upon what legal services, if any, had been 
rendered; and the payment therefor would have to be made out of 
the general assets: since they would not and could not become obliga¬ 
tory. by virtue of the alleged lien, sought to be created in violation 
of law. The attention of the Court is called to the fact, that the 
alleged compensation was not a percentage of such sum as should be 
finally recovered, and which therefore could not be known until 
final recovery, but was alleged to have been the exact and fixed sum 
of $8000.00. A claim, therefore, could have been filed at any time 
between the 7th day of April 1005. when letters testamentary were 
issued to this respondent, and the 7th day of June 1000. when her 
first and final account was filed and approved. As to the eighteen 
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hundred dollars alleged to have been a loan, that evidently did not 
have to await the final juugment of the Court, but the claim tlierelor 
could have been tiled at any time prior to the time when limitations 
would be a bar. There was no more hindrance to the tiling of the 
petitioner’s alleged liquidated claim for $8000.00, or as part thereof 
to the claim alleged for a loan of $1800.00, than there was to the 
tiling by Christofani (as shown in said account) of a claim for 
$9600.75, afterwards compromised and settled in full for $7000.00. 
The said petitioner agrees (see Exhibit “A”) to prosecute for 

53 Parish a claim against the United States “amounting to 
$128,171.09, more or less,” that is to say very nearly 

$00,000.00 less than the claim which was prosecuted by the counsel 
employed by respondent. The said petitioner agreed thereby “to 
prosecute the same before any of the Courts of the United States, 
and upon appeal to the Supreme Court of the United States, or before 
any of the Departments of the United States, and before any officer 
or commission, or convention specially authorized to take cognizance 
of said claim, or through any diplomatic negotiations”—whatever 
that may mean,—“as may be deemed by him best for the interests 
of the party of the second part.” This respondent says, that ap¬ 
parently, by said petitioner, it was deemed “best for the interests of 
the party of the second part,” that petitioner should do none of the 
things thus contracted to be done. This respondent denies that said 
petitioner, ever in any way prosecuted her said father’s claim “before 
any of the Courts of the United States,” or “upon appeal to the 
Supreme Court of the United States, or before any of the Depart¬ 
ments of the Government, or before the Congress of the United 
States,” or “before any officer, or commission, or convention specially 
authorized to take charge of said claim, or through any diplomatic 
negotiations.” This respondent is informed and believes, and on 
information and belief, so charges that shortly after the date of said 
alleged contract, (within less than a year respondent is informed), 
the said Henry C. Hedges became mentally incapacitated to perform 
any of the duties enumerated in said alleged agreement; and in 
consequence was then sent, has been ever since, and now is in a 
sanitarium for treatment. 

(8) In response to the 8th paragraph, the respondent says, 

54 that at the time, she, as Executrix, “obtained the approval of 
the Court to her first and final account,” the counsel acting 

for her did fully advise the Court “of the situation of said Estate and 
the claims upon it”; that only by filing a claim in the way provided 
by law could the Court be properly advised of it. Had said contract 
filed as Exhibit “A” to the petition been brought to her attention, 
she is advised and insists and so charges, it would have been her duty 
to call the attention of the Court to the fact, that it was a contract 
made and entered into in distinct violation of Section 3477 of the 
Revised Statutes, as such null and void, and one wffiich the Court 
could not be called on to enforce. This would have been true, even 
if said alleged agreement had been signed by the alleged parties, 
which was not the case. Further answering said paragraph, she 
says, that by Section 330 of the Code of Law’ for this District, the 
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Executrix was not allowed to pay said claim unless or until the same 
had been passed and approved by the Probate Court; that on the same 
day on which letters testamentary issued to her to wit, on April 7th, 
1905, this respondent ordered to be published her notice to “all per¬ 
sons having claims against the deceased,” thereby warning them “to 
exhibit the same with the vouchers thereof legally authenticated to 
the subscriber, on or before the 7th day of April 1900” or “otherwise 
thev mav by law be excluded from all benefit of said Estate”; and the 
same thereafter was duly published. 

(9) In answer to the 9th paragraph, this respondent denies that 
she is insolvent, and is at a loss to understand how such a charge 
can be made in the face of said First and Final account, showing 
that after settlement of every just claim of creditors, on file 
55 in said Probate Court, including her claim of $12,000.00 as 
creditor, allowed to this respondent and her commissions 
$3,027.68, there was also paid to her in distribution $19,848.82; in 
all $35,470.00, or more than four times the amount claimed by the 
petitioner under his alleged contract. She is equally at a loss to 
understand, why complaint should be made, that upon receipt of 
said $181,358.95 she did not give, and by the Court was not required 
to give additional bond, when immediately upon receipt of said sum, 
this respondent proceeded to settle every claim against the Estate for 
which bond could be required, and to distribute the residuum to 
the legatees under the will. There remained nothing for which 
bond could be exacted. Should the petitioner bring suit against 
the legatees to recover his alleged claim, this respondent will con¬ 
tribute her part to the satisfaction of any judgment he may recover. 
And now having fully answered this respondent prays to he hence 
dismissed with her reasonable costs in this behalf incurred. 

1 do solemnly swear that l have read the answer by me subscribed, 
and know the contents thereof and that the facts therein stated upon 
my personal knowledge are true, and those stated upon informa¬ 
tion and belief I believe to be true. 

EMILY E. PARISH. 


Hist, of Columbia, ss: 


Subscribed and sworn to before me this 28th day of June, A. D. 
1909. 

HENRY K. SIMPSON, 

Notary Public , D. C. [notarial seal.] 


HOLMES CONRAD, 

LEIGH ROBINSON, 

For Emily E. Parish. 


(Endorsement: Answer of Emily E. Parish to the rule to show 
cause, & petition of Henry C. Hedges. Holmes Conrad Leigh Rob¬ 
inson, for Emily E. Parish. Filed Jun- 30, 1909, James Tanner, 
Register of Wills, D. C., Clerk of Probate Court.) 


EMILY E. PARISH VS. HENRY C. HEDGES. 


33 


56 In the Supreme Court of the District of Columbia, Sitting as 

a-Court of Equity. 

Probate. No. 12677. 

In the Matter of the Estate of Joseph \V. Parish, Deceased. 

The answer of Grant Parish tu the petition tiled herein on June 
21st, 1909, for answer saith 

(1) He admits the first paragraph of the petition. 

& (3) This respondent adopts and repeats the answers made 
by said Emily E. Parish to the second and third paragraph- of said 
petition. 

(4) This respondent adopts and repeats all that is said by said 
Emily E. Parish in answer to the fourth paragraph; but further 
answering said paragraph says; after Mr. Holmes Conrad, on the 
17th of March, 1909. invited said Charles Hedges, for the purpose 
of obtaining the information asked to call on “Mr. Grant Parish 
1429 New York Avenue," this respondent heard nothing in any 
way from said petitioner, until on going to his said office, on Sun¬ 
day, June 19th, he found there the card of said petitioner. That 
night this respondent took from the mail box for his house a postal 
card from petitioner, which, doubtlos might have been taken from 
said box the night before, but was not, stating the intention of peti¬ 
tioner to call at respondent’s of lice the next morning. With the ex¬ 
ception of what is here stated, no notice was taken by petitioner of 
Mr. Conrad’s suggestion, that he call on this respondent. After this 

answer was put in typewriting, to wit: on June 25th, 1909, 

57 this respondent received from said Charles Hedges a letter 
relating to claims against this respondent. 

(5) , (6), (7), (8) A (9) This respondent adopts and repeats the 
answer of said Emily E. Parish to the 5th, 6th, 7th, 8th and 9th 
paragraphs of the petition, and joins in the declaration that should 
the petitioner bring suit against the legatees to recover his alleged 
claim, this respondent will contribute his proportion to satisfy any 
judgment petitioner may recover. 

And now having fully answered this respondent prays to be hence 
dismissed with his reasonable eo<ts in this behalf incurred. 

GRANT PARISH. 


I do solemnly swear that I have read the answer by me sub¬ 
scribed, and know the contents thereof, and that the facts therein 
stated upon mv personal knowledge are true, and the facts therein 
stated upon information and belief, I believe to be true. 

GRANT PARISH. 

Dist. of Columbia, ss: 

Subscribed and sworn to before me this 28th day of June, A. D. 

1909. 

[notarial seal.] HENRY K. SIMPSON, 

Notary Public, D. C. 

HOLMES CONRAD. 

LEIGH RORINSON, 

For Grant Parish. 

5—2050a 
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(Endorsement: Answer oi Grant Parish to the rule to show cause, 
A tlie petition of Henry C. Hedges. Holmes Conrad, I^eigh Robin¬ 
son for Grant Parish. Filed Jun- 30, 1909, James Tanner, Register 
of Wills, 1). C., Clerk of Probate Court.) 


58 Jesse E. Potbury, Attorney at Law, Columbian Building, 

410 Fifth St. N. W. 

Washington, D. C., June 1th, 1909. 

Received of Emily E. Parish executrix estate of Joseph W. Parish, 
deceased, the sum of .$19,848.8*2 in full of my distributive share of 
the estate of Joseph W. Parish, as per account tiled and passed by 
the court on June 7th, 1909. 

EMILY E. PARISH. 


Received of Emily E. Parish executrix of the estate of Joseph W. 
Parish, deceased, the sum of $19,848.82 same being in full for my 
distributive share of the estate of Joseph W. Parish, as per account 
tiled and passed by the Court on June 7th, 1909. 

GRANT PARISH. 


(Endorsement: Receipt of Grant Parish for $19,848.82 and of 
Emily E. Parish for $19,848.82. Filed July (>, 1909. James Tanner, 
Register of Wills, D. C., Clerk of Probate Court.) 


59 In the Supreme Court of the District of Columbia, Holding 

Probate Court. 


In the Matter of the Estate of Joseph W. Parish, Deceased. 


This cause came on for hearing upon the rule to show cause issued 
herein and the answers thereto, and after consideration thereof and 
hearing counsel for the respective parties, it is this 19th day of July, 
A. D. 1909 adjudged, ordered and decreed that the order passed 
herein on the 7th day of June A. I). 1909, approving the final ac¬ 
count of the executrix herein, be and the same hereby is set aside and 
vacated, and is further ordered that Emily E. Parish the executrix 
herein be and she hereby is required to give additional bond as such 
in the sum of fifteen thousand dollars. 

WRIGHT. 


(Endorsement: Order vacating approval of final account and re¬ 
quiring additional bond. Filed Jul- 19, 1909. James Tanner, Reg¬ 
ister of Will's, D. C., Clerk of Probate Court.) 
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60 Court of Appeals of the District of Columbia, April Term, 

1909. 

• No. 327, Original Docket. 

Probate. No. 12677. 

In the Matter of the Estate of Joseph W. Parish, Deceased. 

On consideration of the petition filed herein by Emily E. Parish 
Executrix, praying the allowance of an appeal from an order of the 
Supreme Court of the District of Columbia entered on the 19th day 
of July, A. I). 1909, setting aside the order of June 7th 1909 approv¬ 
ing the final account of the executrix, It is by the Court this day 
ordered that said appeal be, and the same is hereby, allowed. 

Per Mr. Chief Justice SHEPARD, 

July 26, A. D. 1909. 

A true Copy. 

Test: 

HENRY \V. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 

[Court Seal.] 

(Endorsement: Original Docket No. 327. Court of Appeals of 
the District of Columbia. Order allowing special Appeal. Filed 
July 27, 1909, James Tanner, Register of Wills, D. C., Clerk of 
Probate Court.) 


61 In the Supreme Court of the District of Columbia, Holding a 

Probate Court. 

Probate. No. 12677. 

• In the Matter of the Estate of Joseph W. Parish, Deceased. 

The Register of Wills (Clerk of said Probate Court) will enter an 
Appeal by Emily E. Parish, Executrix of the last will and testament 
of Joseph W. Parish, deceased, to the Court of Appeals of the District 
of Columbia from the order, judgment or decree of the Supreme 
Court of the District of Columbia, which was passed and entered on 
the 19th day of July, A. D., 1909, in the above entitled cause. 

HOLMES CONRAD and 
LEIGH ROBINSON, 

Counsel for said Emily E. Parish, 
Executrix as Aforesaid and Appellant . 

(Endorsement: Direction to enter Appeal. Filed July 27, 1909, 
James Tanner, Register of Wills, D. C., Clerk of Probate Court.) 
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62 Supreme Court of the District of Columbia, Holding a 

Probate Court. 


Probate. No. P2677. 

In the Matter of the Estate of .Joseph W. Parish, Deceased. 

The Register of Wills (Clerk of the aforesaid Court) in making up 
the transcript of Record on appeal to the Court of Appeals, will in¬ 
clude the following papers, proceedings and memoranda, which the 
undersigned deem necessary and proper, and sullicient, viz: 

1. Petition of Emily E. Parish filed Jan’y 27, 1905, for probate 
and record of will of Joseph W. Parish dated October 24, 1904, and 
for letters testamentary. 

2. Order of April 3, 1905 admitting said will dated Oct. 24, 1904 
to probate and record, and granting letters testamentary to Emily E. 
Parish as Executrix thereof. 

3. Memo.: “Said Emily E. Parish having duly bonded and quali¬ 
fied as Executrix of said will dated October 24, 1904, letters testamen¬ 
tary were duly issued to her as executrix thereof on April 7, 1905.’' 

4. Order of April 7. 1905, as to Notice to Creditors. 

5. Notice dated April 7, 1905 given by Executrix to Creditors. 

6. First account of Emily E. Parish, Executrix filed June 17, 
1905. 

7. Memo.: “Proof of publication in the Washington Times was 

filed on December 19, 1905. and proof of publication in ‘The 
63 Washington Law Reporter’ was filed on December 23, 1905, 
of said Notice to Creditors.’’ 

8. Affidavit of Emily E. Parish, Executrix, as to condition of 
assets of the estate filed March 14, 1907. 

9. Letter of Register of Wills dated April 22. 1908 to Emily E. 
Parish; and reply thereto dated April 23, 1908 by .Tames E. Pot- 
bury, Attorney for Executrix. 

10. Affidavit of Emilv E. Parish, Executrix in lieu of account filed 
April 24, 1908. 

11. Account and Distribution filed June 7, 1909 by Emily E. 
Parish, Executrix: and approval thereof. 

12. Affidavit of Emily E. Parish, Executrix, filed June 9, 1909, as 
Supplemental Account. 

13. Receipt of Young Men’s Christian Association of Washington, 
D. C., filed June 9, 1909. 

14. Petition of TIenry C. Hedges filed June 21, 1909. 

15. Rule to show cause issued and filed June 21, 1909. 

16. Marshal’s return endorsed on back thereof. 

17. Answer of Y. M. C. A. filed June 30, 1909. 

18. Answer of Jesse E. Potbury, filed June 30. 1909. 

19. Answer of Emily E. Parish filed June 30. 1909. 

20. Answer of Grant Parish filed June 30, 1909. 

21. Receipts of Emily E. Parish and of Grant Parish to Executrix 
filed June 7, 1909. 
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22. Order of July 10. 1000. vacating approval of account and 
directing Executrix to give additional bond of $15,000. 

23. Allowance of Special Appeal filed July 27, 1909. 

24. Appeal by Emily E. Parish, Executrix, to the Court of 

64 Appeals of the District of Columbia filed July 27, 1909. 

25. Motion for allowance of deposit for costs in lieu of 
bond; and notice of said motion filed July 28, 1909. 

26. Order granting or allowing same when passed. 

27. This designation of the papers and proceedings and memo¬ 
randa, which said Emily E. Parish, Executrix and appellant desig¬ 
nates as being necessary and proper for the transcript of record on 
her appeal to said Court of Appeals of the District of Columbia. 

IIOLMES CONRAD and 
LEIGH ROBINSON, 

Counsel for said Emily E. Parish, 
Executrix and Appellant as Aforesaid. 

(Endorsement: Designation by Appellant’s counsel of parts of rec¬ 
ord to be copied for Court of Appeals. Holmes Conrad & Leigh 
Robinson, Counsel for appellant. Service acknowledged July 28 *08, 
Henry E. Davis, per E. B. Trumball. Filed Jul- 28, 1909, James 
Tanner. Register of Wills, D. C., Clerk of Probate Court.) 

65 Supreme Court of the District of Columbia, Holding a Probate 

Court. 

Probate. No. 12677. 

In the Matter of the Estate of Joseph W. Parish, Deceased. 

Now comes Emily E. Parish, Executrix of the last will and testa¬ 
ment of Joseph W. Parish, deceased, and having appealed to the 
Court of Appeals of the District of Columbia, from the judgment, 
order or decree passed and entered on the 19th day of July, A. D. 
1909, in the above entitled cause, asks and moves the Court to allow 
her to deposit in the office of the Clerk of this Court such sum of 
money jus the Court shall deem sufficient to cover, and shall designate 
and fix as sufficient to cover, the costs of the case, in lieu of her 
giving an appeal bond, within the time prescribed. 

HOLMES CONRAD and 
LEIGH ROBINSON, 

Counsel for said. Emily E. Parish, 
Executrix and. Appellant as Aforesaid. 

Take notice that on Monday next, August 2nd, 1909, at the open¬ 
ing of the Court, or as soon thereafter as counsel can be heard we 
will call the foregoing and annexed motion to the attention of the 
Court, and will ask the Court to hear and dispose of the same. 

To Henry E. Davis and John E. Laskey, Counsel for Henry C. 
Hedges, and-, Counsel for said Emily E. Parish, Execu¬ 

trix and Appellant as aforesaid. 


EMILY E. PARISH VS. HENRY C. HEDGES. 


(Endorsement: Motion for leave to deposit cash in lieu of bond 
for costs. Holmes Conrad A: Leigh Kobinson, Counsel for appellant. 
Serv ice acknowledged this 28 July 1909. Henry E. Davis, per E. B. 
Trumball. Filed Jul- 28, 1909, James Tanner, Register of Wills, 

D. C., Clerk of Probate Court.) 

66 Washington, D. C., Jun- 8,1909. J90-. 

National Savings and Trust Company ^ 

• 

order 

Pay to Emily E. Parish or [bearer]* Twelve hundred and 
fifty 00/100 Dollars, and charge the same to the account of 5 
Book No. —. ° 

$1250 00/100. EMILY E. PARISH, r 

Executrix Estate of Joseph II . Parish . 

(Endorsements:) Emily E. Parish, Grant Parish. 

Paid 6-9 ’09. 

(Endorsement: Check of Emily E. Parish, Executrix, to Emily 

E. Parish, for $1250.00. Please file L. R. for Executrix. Filed 
July 29, 1909 James Tanner, Register of Wills, 1). C., Clerk of 
Probate Court.) 


67 Washington, D. C., Jan- 8, 1909. 190-. 

National Savings and Trust Company ^ 

order ^ 

Pay to Grant Parish or [bearer]* Twelve hundred and fifty — 
00 100 Dollars, and charge the same to the account of Book ~ 
No. —. ° 

$1250 00/100. EMILY E. PARISH, ^ 

Executrix Estate of Joseph IF. Parish. 05 

(Endorsement:) (irant Parish. 

Paid 6-9 ’09. 

(Endorsement: Check of Emily E. Parish, Executrix, to Grant 
Parish for $1250.00. Please file L. R. for Executrix. Filed Jul- 
29, 1909. James Tanner, Register of Wills, D. C., Clerk of Probate 
Court.) 


[* Word in brackets erased in copy.] 
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68 Supreme Court of the District of Columbia. 

Probate. No. 12677. 

In the Matter of the Estate of Joseph W. Parish, Dec’d. 

To Henry E. Davis & John E. Laskey, Counsel for Henry C. Hedges: 

Take notice: that in addition to the papers, proceedings and mem¬ 
oranda, to be included in making up the transcript of Record on 
appeal to the Court of Appeals, will be added to the papers memo¬ 
randa Arc., of which you have been notified heretofore. 

(28) The check of Emily E. Parish Executrix, bearing date June 
8th 1909 to Emilv E. Parish for the sum of Twelve hundred & fifty 
dollars ($1250.00). 

(29) The check of Emily E. Parish Executrix, bearing date June 
9, 1909—to Grant Parish for the sum of Twelve hundred and fifty 
dollars ($1250) 

HOLMES CONRAD and 
LEIGH ROBINSON, 

Counsel for said Emily E. Parish, 

Executrix & Appellant. 

Service acknowledged July 28, ? 08. 

HENRY E. DAVIS. 

(Endorsement: Additional designation of papers &c. to be in¬ 
cluded in transcript of record. Filed Jul- 29, 1909. James Tanner, 
Register of Wills, D. C., Clerk of Probate Court.) 


69 Supreme Court of the District of Columbia, Holding a 

Probate Court. 

Probate. No. 12677. 


In the Matter of the Estate of Joseph W. Parish, Deceased. 

Upon the application and motion of Emily E. Parish, Executrix 
of the last will and testament of Joseph W. Parish, deceased, it is this 
2nd day of August, A. I). 1909, adjudged, ordered and decreed that 
said Emily E. Parish, Executrix as aforesaid, be, and she is hereby 
allowed to deposit in the office of the Clerk of this Court the sum of 
$50., to cover (and which the Court deems sufficient to cover, and 
designates and fixes as sufficient to cover) the costs of the case, in 
lieu of her giving an appeal bond, within the time prescribed. 

Bv the Court: 

ASHLEY M. GOULD, Justice. 

(Endorsement: Order granting leave to deposit money in lieu 
of bond for costs. Filed Aug. 2, 1909. James Tanner, Register of 
Wills, D. C., Clerk of Probate Court.) 


40 


EMILY E. PARISH VS. HENRY C. HEDGES. 


70 Supreme Court of the District of Columbia, Holding Probate 

Court. 


No. 12677. Administration. 


In re Estate of Joseph W. Parish, Deceased. 


Received of Leigh Robinson check drawn on the Riggs National 
Bank for fifty dollars in lieu of appeal bond in the above entitled 
case, said sum to be deposited in the Registry as per order of Court 
Aug. 2, 1909. 


JAMES TANNER, Register. 

Aug. 2, 1909. 

(Endorsement: $50. cash deposited in registry in lieu of appeal 
bond. Filed Aug. 2, 1909. James Tanner, Register of Wills, I). C. 
Clerk of Probate Court.) 
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Form No. 94. 


Supreme Court of the District of Columbia, Holding a Probate Court. 
District of Columbia, To uit: 


I, James f l anner, Register of \\ ills for the District of Columbia, 
Clerk of the Probate Court, do hereby certify the foregoing pages, 
numbered from 1 to 70, inclusive, to be true copes of the originals of 
certain papers on file in the office of the Register of Wills, Clerk of 
the Probate Court, in case No. 12,677 estate of Joseph W. Parish 
deceased, wherein Emily E. Parish is appellant, and Henry C. 
Hedges is appellee, the same constituting a full, true, and correct 
transcript of record of proceedings had in said cause according to 
the designations of counsel filed therein and made a part hereof, as 
the same remains upon the files and of record in said Court. 

T further certify, That the sum of $50., in lieu of the bond for ap¬ 
peal, was duly deposited by said appellant. 

In Testimony M hereof, 1 hereunto subscribe my name and affix 
the seal of the said Probate Court, this 2nd dav of August A D 
1909. 


[Seal Supreme Court of the District of Columbia, Probate 

Jurisdiction. ] 

JAMES TANNER, 

Register of Wills for the District of Columbia , 

Clerk of the Probate Court. 


Endorsed on cover: District of Columbia Supreme Court. No. 
2050. Emily E. Parish, appellant, vs. Henry C. Hedges. Court of 
Appeals, District of Columbia. Filed Aug. 2, 1909. Henry W. 
Hodges, clerk. 
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EMILY E. PARISH, Appellant, 

V8. 

HENRY C. HEDGES. 

STATEMENT. 


The record shows the death of Joseph W. Parish on the 
26th day of December, 1904; that on or about January 27, 
1905, his daughter, Emily E. Parish, filed her petition pray¬ 
ing for the admission to probate and record of the will of 
her said father. Therein she states the names and residences 
of the testator’s children; the fact that the testator died pos¬ 
sessed of no real estate whatever, and of no other personal 
property than wearing apparel of about the value of $25. 
The sixth paragraph contains the following allegation: 

“That at the time of the death of the said Joseph W. Parish 
he was engaged in presenting before the Congress of the 
United States a bill to reimburse him for certain services 
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rendered, and merchandise and goods furnished to the 
United States Government during the Civil War, and said 
bill had passed both houses of Congress, and had been re¬ 
ferred to the Treasury Department of the United States for 
adjudication; and it is the desire of your petitioner, as the 
sole executor under the lust will and testament of her father, 
to take up the prosecution of said claim” (Record, pp. 1 
and 2). 

On the 3d of April, 1905, an order was passed admitting 
the will to probate and record, and decreeing “that letters 
testamentary do issue to Emily E. Parish, the surviving ex¬ 
ecutrix named herein, upon her giving bond in the penalty 
of $500, conditioned for the faithful discharge of the trust 
in her reposed.” On April 7, 1905, letters testamentary 
were issued to the said Emily (id. 3). On the same dav 
public notice was given to creditors as follows: 


“Estate of Joseph W. Parish, Deceased. 

“Letters testamentary having been issued to Emily E. 
Parish on the estate of said deceased, and the said execu¬ 
trix. electing to give public notice to the creditors of the said 
deceased, it is, this 7th day of April, A. D. 1905, ordered 
that said notice to creditors be published once a week for 
three successive weeks in the ‘Washington Law Reporter' 
and the Washington Times, in the form prescribed by law. 

“Wendell P. Stafford, Justice /’ 

Proof of publication in the Washington Times was filed 
on December 23, 1905, and proof of publication in the 
Washington Law Reporter was filed on December 23, 1905, 
of said notice to creditors (id., 4). 

On June 15, 1905, the executrix filed an account, in which 
she repeats that the estimated value of the personal property 
left by her testator was some $25, and that outside of this 
the principal asset of the estate was the aforesaid claim 
against the United States, “which it is the intention of the 
executrix to endeavor to adjust” (id., 5). On March 13, 
1907, she again returns the estimated value of personal 
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estate $25, and again states “that the principal asset of the 
estate is a claim against the United States Government for 
services rendered and goods furnished by decedent during 
his lifetime, which claim your affiant has not yet succeeded 
in collecting. There are no further assets” (icl., 6). 

On April 22, 1908, the deputy register of wills addressed 
to said executrix the following letter: 

“Madam : An examination of the Docket In re Estate of 
Joseph W. Parish, No. 1*2.077, shows that you have not com¬ 
plied with the request of this office directing you to file an 
account within the time limited by the Code of Law of the 
District of Columbia. You are respectfully admonished to 
comply with the above request on or before May 7, 1908, and 
thus avoid a citation, which will materially increase the costs 
of the case. 

Very respectfully. 

Wm. C. Taylor, 

Deputy Register of Wills.*’ 

(Id., 6) : On April 24, 1908, the said executrix replied as 
follows: “The only property left by the decedent consists 
of some personal property of the value of about $25, and the 
balance consisted of a claim against the United States Gov¬ 
ernment. This claim has been passed upon by the Supreme 
Court of the District of Columbia, the Court of Appeals of 
the District of Columbia, and is now awaiting trial on appeal 
in the Supreme Court of the United States. When a decision 
is had in that court a final account will be rendered, but until 
that time no account can be rendered, nor anything further 
done in the estate” (id,, 7). 

On May 7, 1909, a decision was had in the United States 
Supreme Court, wherein it was adjudged that the said execu¬ 
trix was entitled to be paid the sum of $181,358.95, and. 
thereafter, on or about June 7. 1909, the said sum was paid 
bv the United States Treasure. In the meantime the exeeu- 
trix had arranged to compromise the principal claims against 
the estate, and upon receipt of the sum adjudged to her im¬ 
mediately settled every claim which had been allowed. 
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together with the attorney’s fee contracted to be paid for the 
prosecution of the mandamus suit to final success; paid in 
full the legatees under the will, and with satisfactory vouch¬ 
ers for each and ever}' disbursement made by her, submitted 
her account to the justice holding the probate court, who, 
upon examination thereof, adjudged as follows: 

“On this 7th day of June, A. D. 1907, the foregoing ac¬ 
count being now presented for approval, the same is, after 
examination by the court, approved and passed. 

“Wright, Justice” 

(Id., 8, 9, 10, 11, 12, 13) : Among the dispositions of the 
fund for which credit is claimed is a deposit of $41,000 with 
the American Security and Trust Company, to await the 
result of equity suit No. 28561, now pending in the Supreme 
Court of the District of Columbia (id., 11). 

With fairly accurate knowledge of the sum which would 
be paid to the executrix, under the decision of May 17, 1909, 
the attorney who had charge of her account in the Probate 
Court, Mr. Jesse E. Potbury, on or about the 19th day of 
May, 1909, having the agreed compromises in mind, “pre¬ 
pared a memorandum for the final account of the executrix, 
and presented the same to the proper officer of the Probate 
Court, for the preparation of the executrix’s account, and 
the same was finally tentatively written up shortly after¬ 
wards, but remained in the possession of the Probate Court.” 

(Id., 25-26) : The account having thus been, in effect, 
stated in advance, with full knowledge of the disbursements 
to be made, all that was required of the executrix on the day 
the Treasury Department paid over the money, was to swear 
to the account as it then was in the Probate Court, and sign 
her name to the checks for the amounts directed to be paid 
out by her. She did this, and thus fulfilled her promise to 
the deputy register of wills—“When a decision is had in that 
court (the United States Supreme Court) a final account 
will be rendered.” At the earliest possible moment, as re¬ 
peatedly she had promised, she put an end to the repeated 
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requests for settlement and distribution. The record shows, 
that under the order of Wright, J., in effect by the command 
of the Probate Court, she has distributed every cent in her 
hands for distribution, after payment of debts and expenses. 
The receipts of the legatees are shown first on page 12 of 
record; and then, after the return to the estate of $3000 
additional, by the further receipt of the Young Men’s Chris¬ 
tian Association (id., 15), and the further receipts of Emily 
Parish and Grant Parish (id., 38). The order of June 7, 
1909, is, therefore, in effect, a judgment which has been 
carried into execution. The claims against the estate, ex¬ 
clusive of counsel fees, settled under this order, aggregated 
some $22,660. 

Shortly after argument was concluded in the United 
States Supreme Court in the mandamus suit, instituted and 
prosecuted by counsel, who had been retained exclusively 

for that purpose, a letter bearing date March 15, -, was 

received by one of said counsel from Charles Hedges. The 
writer states he has observed “that the case of Parish vs. 
The Secretary of the Treasury has just been argued before 
the Supreme Court,” and adds, “T understand that you (the 
counsel addressed) are now the attorney of record for the 
executrix.” The writer then inquires (in view of a possible 
favorable decision) whether the counsel addressed had been 
advised or given any instructions by the heirs of Colonel 
Parish “regarding the existence of the claims of mg uncle , 
Henry C. Hedges, of Mansfield, Ohio, and myself for con¬ 
siderable sums of money advanced to Mr. Parish to enable 
him to prosecute his case. We hold a contract with Mr. 
Parish which is in full force, also his promissory notes and 
other evidences of indebtedness and many letters. Please 
inform me at this juncture whether our proven claims against 
the estate are to be recognized without litigation; if so, I 
mill request my attorney to call upon you (id., 20). 

It will be seen from this letter that the claim mentioned, 
but not described so as to be repeated, was in the nature of 
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a claim “for considerable sums of money”—the amount not 
stated—“advanced to Mr. Parish to enable him to prosecute 
his case,” and not a claim arising out of a contract with the 
writer or the writer’s uncle for the prosecution by either or 
both of the claim of Parish before the courts of the United 
States, or before any Department of the Government, or 
before any tribunal whatever. The alleged claim was ex¬ 
clusively for a loan of money at a time not stated, in an 
amount not stated, and for no professional sendee of any 
kind whatever. It is next stated, “We”—presumably the 
writer and his uncle—“hold a contract with Mr. Parish 
which is in full force.” The nature of that contract is not 
given. Not one syllable of the terms of it so much as hinted. 
But the only admissible inference was that it was an agree¬ 
ment of some kind for the repayment of money which had 
been loaned. If, as stated, the alleged contract was “in full 
force,” it called for no inquiry addressed to the counsel 
retained in the mandamus suit to enable it to be enforced. 
It is next stated, “We hold * * * also his promissory 

notes and other evidences of indebtedness and many letters.” 
Again, no copies of such “promissory notes” or such “other 
evidences of indebtedness” are furnished; but, once more, 
the natural inference is that the “indebtedness” so evidenced 

is indebtedness for money loaned in sums not stated. 

•/ 

Finally, the writer requests, “Please inform me at this junc¬ 
ture whether our proven claim* against the estate are to be 
recognized without litigation; if so, / mill request my attor¬ 
ney to call upon you: ’ It is then distinctly stated that the 
claims, whatever they might be, were “ proven claims against 
the estate.” In the absence of an action at law to establish 
them, there was only one place where the alleged claims 
could be “ proven claims against the estate” viz., “In the 
matter of the estate of Joseph W. Parish, deceased. No. 
12677, administration docket, Probate Court.” The lan¬ 
guage quoted was. therefore, tantamount to the assertion 
that the alleged claims (the extent whereof was undisclosed 
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by the writer) had already been “proven” in that cause, and 
in due order would necessarily come before the Probate 
Court to be approved or disapproved as might seem proper. 
The reference to “ our proven claims” is that the writer may 
be informed whether the same “are to be recognized without 
litigation,” for, “if so”— i. e., if they are to be recognized 
uithout litigation —“I will request my attorney to call upon 
you.” The record nowhere shows that the attorney of the 
writer ever called upon either attorney for the executrix in 
the mandamus suit. Prom this one would conclude, and 
should conclude, that the writer was satisfied his claims 
would not be “recognized without litigation.” The counsel 
in the mandamus suit, to whom the said letter was addressed, 
was not the counsel originally retained in that cause, and 
not the counsel with whom the contract of employment was 
made, and for this reason deemed it proper to turn the letter 
over to the counsel who was. By the latter counsel the said 
letter of March 15 was answered on March 17, 1909. In 
this answer, it is stated, but not as matter of knowledge: 
“Should the decision of the Supreme Court be favorable to 
us, there will doubtless be ample assets in the hands of the 
personal representatives of Joseph W. Parish, deceased, to 
satisfy all the claims that may be established against the 
estute , but the result is so uncertain—although we are con¬ 
fident in the legal strength of the case as presented—that 
we have given no thought to the consequences that may 
ensue should the writ of mandamus prayed for be granted, 
and have made no investigation of the affairs of the estate 
beyond what we have found to be necessary in the prepara¬ 
tion of the particular ca<e placed in our hands.” The lan¬ 
guage of this reply was not a direction or suggestion to said 
Hedges to fail to establish the claim to which so vaguely he 
referred, but the plainest possible assurance that the claim 
must be “proven” or “established against the estate” to fall 
within the category of claims which would or should be 
satisfied if the assets were sufficient for the purpose. “All 
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claims established against the estate” have been satisfied. 
If the claim now before the court has not been satisfied, it is 
because the same was not ‘‘proven,” as stated in the letter to 
counsel, or “established against the estate/’ as expressed in 
the reply thereto. The reply of Mr. Conrad, in the broadest 
language, states: “We have given no thought to the conse¬ 
quences that may ensue should the writ of mandamus prayed 
for be granted” (v. e., no thought to the relation the estate 
in such event will sustain to the claims upon it), and, there¬ 
fore, “have made no investigation of the affairs of the estate 
beyond what we have found to be necessary in the prepara¬ 
tion of the particular case placed in our hands.” “The par¬ 
ticular case” was the mandamus suit which had just been 
argued in the United States Supreme Court. The only 
“investigation” needful for this purpose was that which 
would procure a certified copy of the grant of letters which 
would enable Emily E. Parish to sustain the suit (“the par¬ 
ticular case”) as executrix of her father. Rut Mr. Hedges 
is told that although counsel in “the particular ease” of the 
mandamus suit were unable to answer the question asked 
in the letter of March 15, there was a party who probably 
could. “Mr. Grant Parish. 14*29 New York avenue, Wash¬ 
ington, I). C., is the son of Jos. W. Parish, and he may be 
able to answer vour inquiries.” This was the same as sav- 
ing, “We are not able to answer them: he may be” (Rec.. 
pp. 20 and 21). 

Had the letter of Hedges instead of being addressed to 
counsel, who sustained no other relation io Emily E. Parish, 
executrix, than that of being her representatives to prosecute 
the mandamus suit, been addressed to the counsel who ex¬ 
clusively represented her in the A i r andnnm i— i Mr. Jesse E. 
Pot bun*, who, and who exclusively, was paid for sendees in 
that court, he would hardly have been justified in advising 
his client of the obligatory force of a claim in blank, as it 
were. Rut certainly Mr. Conrad did all that could be ex¬ 
pected in saying, “While I am not able to throw any light 
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upon the subject-matter of your inquiry, Mr. Grant Parish, 
the testator’s son, may be; I refer you to him.” This would 
be true if the basis of the claim subsequently made had 
been an agreement or promise for the repayment of a loan, 
or of “money advanced.” But the claim, finally presented 
as Exhibit “A” to the petition of “Henry C. Hedges, by 
Charles Hedges,” was nothing of the kind. The claim there 
preferred rests on an alleged agreement between Henry C. 
Hedges, of Mansfield, Ohio, of the first part, and Joseph W. 
Parish, of Washington, D. C., of the second part, as follows: 

“That the party of the first part agrees to take the charge 
and control of a certain claim as associated with Jonas H. 
McGowan, which the party of the second part holds against 
the Government of the United States, for ice furnished the 
United States during 1863, amounting to $128,171.69, more 
or less, and to prosecute the same before any of the courts 
of the United States, or before any of the Departments of 
the Government, or before the Congress of the United States, 
and before any officer, commission, or convention specially 
authorized to take cognizance of said claim, or through any 
diplomatic negotiations, as may be deemed by him best for 
the interests of the party of the second part, and in con¬ 
sideration therefor, the party of the second part agrees to 
pay the party of the first part $8,000 for services and ad¬ 
vances, the payment of which is hereby made alien upon 
said claim, and upon any draft, money, or evidence of in¬ 
debtedness which may be paid or issued thereon” (Rec., 
p. 19). 

The assertion of a claim to be reimbursed based on unde¬ 
fined loan made in a letter to one of the counsel, who repre¬ 
sented the executrix in the mandamus suit, and in that suit 
only, it is maintained, was notice to the executrix of a 
wholly different claim for professional services in prosecut¬ 
ing the claim of Parish through the courts of the United 
States to the United States Supreme Court, and in that court. 
The contract on the part of Hedges was to do exactly what 
was done by the counsel in the mandamus suit. Had this 
contract been set out in the letter of March 15 it would have 
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been impossible for either counsel who appeared in that 
cause to have advised their client that other counsel had 
performed the identical work and were entitled to compensa¬ 
tion therefor. 

More than four years after the said executrix, Emily E. 
Parish, on April 7, 1905, had duly published her notice to 
creditors, as follows: “All persons having claims against the 
deceased are hereby warned to exhibit the same with the vouch- 
ers thereof legally authenticated to the subscriber on or 
before the 7th day of April, A. D. 1900; otherwise they may 
by law be excluded from all benefit of said estate and more 
than three years after the date last mentioned, viz, on June 
21, 1909, “Henry C. Hedges, by Charles Hedges,” filed in 
the Probate Court a petition, asking “for revocation of the 
approval of the first and final account,” setting out in sup¬ 
port of his petition the said Exhibit “A" thereto, together 
with the letter to one of the counsel in the mandamus suit, 
and the reply thereto, as Exhibits 1» and C (Bee., pp. 10 to 
21); and claiming that the letter to said counsel, “to in¬ 
quire 7 ’ whether said counsel had been or given instructions 
“regarding the existence of iho claims”—undescribed as to 
amount or terms—“of my uncle, Henry C. Hedges, and 
myself for considerable sums of money advanced to Mr. 
Parish,” was notice to that counsel of the alleged agreement 
by Parish to pay said Henry C. Hedges $8000 for profes¬ 
sional services in prosecuting the claim of Parish in the 
United States courts and elsewhere, and by being notice to 
him was notice to the executrix thereof. Because the execu¬ 
trix failed to bring to the attention of the court the alleged 
contract, of which not only she had no knowledge, but of 
which her said counsel had received not the slightest inti¬ 
mation (even if in such case notice to them would have been 
notice to her), it is claimed, in effect, that the executrix 
suppressed the truth, thus constructively made known to her, 
and bv such suppression obtained the approval of her ac¬ 
count. Wherefore the petitioner prays— 
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(1) That the order passed herein on the 7th day of June, 
1909, approving the First and Final Account of the execu¬ 
trix herein, be set aside and vacated. 

(2) That the executrix herein be required to give addi¬ 
tional bond or security to meet the claim of petitioner in 
the event the same shall be finally established. 

(3) Upon the failure of the executrix herein to give such 
bond or security, that the distributees, and each of them, 
under said account filed herein on the 7th day of June, 1909. 
be required to return the amount distributed to them there¬ 
under and deposit the same with the register of wills, to 
await the further order of the court herein. 

(4) That a rule to show cause be issued herein to said 
executrix and to said distributees, and each of them, directing 
them to show cause, etc. (id., 18). The rule to show cause 
as prayed was duly issued (id., 21). 

Answers were promptly filed. The Young Men’s Chris¬ 
tian Association directs attention to the fact that the con¬ 
tract, as shown by the copy, “does not appear to have been 
fully executed, in that the same was never signed by the said 
Henry C. IIedges ,, ; that, “under the contract as presented, 
the said Henry C. Hedges could withdraw from his part of 
the contract without being bound thereby.” This respond¬ 
ent denies all “knowledge of the facts alleged in the third 
paragraph of the petition”—the contract set out in Exhibit 
“A”; denies all knowledge of the correspondence set out in 
paragraph four, and denies that either the executrix, or the 
attorney representing the executrix, in the Probate Court, 
“were advised of the alleged claim of the petitioner, nor wa* 
the same ever passed or offered for probate in this court.” 
And in answer to the fifth paragraph says: “Hence the 
innuendo in said paragraph that counsel was remiss in pre¬ 
senting said account for approval without advising the court 
of the existence of petitioner’s alleged claim is without foun¬ 
dation in fact and unwarranted,” and that respondent “is 
advised that the executrix had a perfect right to make imme¬ 
diate distribution as she did upon the presentation and ap- 
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proval of the account by the court, as there were no other 
claims pending, or of which she or her attorney had received 
notice.” “And this respondent, respectfully submits to the 
court that the petitioner was under the necessity of giving the 
executrix due and proper notice of his alleged claim, under 
the publication made by the executrix to the creditors gen¬ 
erally of the estate of the said Joseph W. Parish” (id., 22-24). 
An answer also filed bv Jesse E. Potburv, attornev for the 
executrix in the Probate Court, states that “neither this at¬ 
torney nor the executrix had notice of the petitioner’s alleged 
claim; that on or about the 19th day of May, 1909, this 
attorney prepared a memorandum for the final account of 
the executrix, and presented the same to the proper officer 
of the Probate Court for the preparation of the executrix’s 
account, and the same was tentatively written up shortly 
afterwards, but remained in the possession of the Probate 

Court unsworn to bv the executrix until the 7th dav of June, 

• # 

1909.'* The said attorney does “positively and unequivocally 
assert that he had no knowledge or information of the peti¬ 
tioner’s alleged claim, nor does he believe that the executrix 
had any knowledge or information of it, and that he acted 
in the utmost good faith and fairness in presenting said ac¬ 
count to the court for its approval” (id., 25, 26). 

The answer of Emily E. Parish denies the alleged contract 
(Exhibit “A”), in first place, because “it does not purport 
to have been executed by the party of the first part”; denies 
all knowledge of the money said to have been advanced “at 
some time not stated, to said Joseph P. Parish”; denies that 
any legal services were ever rendered. In respect to the alle¬ 
gation that “by reason of the services so rendered said Joseph 
W. Parish by the petitioner and others, and by reason of the 
advances made to said Parish as aforesaid, said claim of said 
Parish was finally, on, to wit, the 7th day of June, A. D. 
1909, paid by the Government/’ the executrix says: “that by 
reason of the services rendered, not by the petitioner, but 
by ‘others,’ who did not even know of the existence of the 
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petitioner, on the 7th day of June, 1909, said payment, 
aggregating $181,358.95, was made; and on the same day 
full compensation was made to the ‘others’ aforesaid, for the 
sendees so resulting.” 

The executrix admits the letter bearing date March 15, 
and the reply thereto bearing date March 17, 1909. Her 
said counsel, she adds, “referred the petitioner to Mr. Grant 
Parish, 1429 New York avenue, for the information which 
said counsel did not possess. On information and belief 
this respondent says, and so charges, that no inquiry on the 
subject was addressed to said Grant Parish, and certainly 
none was addressed to her. * * * Her said counsel. 

Holmes Conrad, did not, on the 7th day of June, 1909, file in 
this cause ‘a memorandum for the first and final account of 
said executrix/ and did not on the same day present the same 
to the court for approval without advising the court ‘of the 
existence of the said claim of the petitioner.’ On the con¬ 
trary, her said counsel, Conrad & Robinson, never saw said 
account, and did not know said account had been presented 
until after it had been approved,’’ she says. It is true that 
upon receipt of the sum adjudged to her in the mandamus 
suit “she immediately proceeded to settle every claim on 
file against her in the Probate Court, and having thus dis¬ 
charged in full every charge against her in said court to have 
her account approved and to distribute the estate to the 
objects of the testator’s bounty”; that “it did not occur to 
her that the performance of duties which had so long awaited 
settlement could in any wise discredit her.” She charges 
that the contract, “making the payment of $8000 a lien upon 
the claim asserted against the Government, and upon any 
draft, money, or evidence of indebtedness which may be 
paid or issued thereon, is null and void,” under section 3477 
of the Revised Statutes. She says that if the petitioner had 
a claim for the reasonable value of legal sendees rendered to 
her testator, or for the loan of money to him, such claim 
“could have been filed at any time between the 7th of April, 
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1905, when letters testamentary were issued to her, and the 
first and final account was filed and approved.” She avers 
the counsel acting for her did fully advise the court “of the 
situation of said estate and the claims upon it.” But, she 
adds, “Had said contract, filed as Exhibit 'A' to the petition, 
been brought to her attention , she is advised and insists, and 
so charges, it would have been her dutg to call the attention 
of the court to the fact that it was a contract made and 
entered into in distinct violation of section dS/77 of the 
Revised Statutes, as such null and void, and one which the 
court could not be called on to enforce." 

As to the charge that she is insolvent, she answers that 
under the account as settled she has already received 
$35,476.60, or more than four times the amount claimed by 
the petitioner. She is “at a loss to understand why complaint 
should be made that upon receipt of said $181,358.95 sin* 
did not give, and bv the court was not required to give, ad¬ 
ditional bond, when immediately upon receipt of said .sum 
this respondent proceeded to settle ever;/ claim against th> 
estate for which bond could be required , and to distribut« 
the residiurn to the legatees under the will. There remained 
nothing for which bond could be exacted'' ( Hex*., pp. 27-33). 

The answer of Grant Parish adopts and repeats what is 
said by Emily E. Parish to the several paragraphs of the 
petition, but further answering the fourth paragraph says 
that after the invitation extended on March 17. 1909, bv Mr. 
Conrad to Mr. Charles Hedges to call on the respondent, the 
respondent heard nothing in any way from said petitioner 
until on the night of June 19 he took from the mail box at 
his house a card from said Hedges, stating an intention to 
call at respondent's office on the morning of the 19th. After 
the account had been settled; after Hedges had filed his peti¬ 
tion, viz., on June 25, 1909. respondent received a letter 
from said Hedges in relation to claims against respondent. 
No other notice was taken by petitioner of Mr. Conrad's sug¬ 
gestion to call upon respondent (id., 33) ; The Young 
Men’s Christian Association (id.. 24); Emily E. Parish (id., 
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32), and Grant Parish (id., 33) unite in giving assurance 
that should the petitioner bring suit against the legatees to 
recover his alleged claim each respondent mill contribute 
his proportion to satisfy ang judgment petitioner may re¬ 
cover. 

It was in the condition of the case, which by the forego¬ 
ing statement is presented, that the following order was 
passed: 

“This cause came on for hearing upon the rule to show 
cause issued herein and the answers thereto, and after con¬ 
sideration thereof, and hearing counsel for the respective 
parties, it is this 10th day of July, A. I). 1909, adjudged, 
ordered, and decreed, that the order passed herein on the 
7th day of June, A. I). 1909, approving the final account of 
the executrix herein, he and the same hereby is set aside and 
vacated, and it is further ordered that Emily E. Parish, the 
executrix herein, be, and she hereby is required to give ad¬ 
ditional bond as such in the sum of fifteen thousand dollars. 

“Wright" (id., 34). 

Assignments of Error. 

'fhe justice holding the Probate Court erred: 

(1) In setting aside and vacating the order passed on 
the 7th of June. 1909, approving the final account of the 
executrix. 

(2) In further ordering that Emily E. Parish, the exec¬ 
utrix herein, he required to give additional bond in the 
sum of $15,000. 

(3) In holding that the letter of March 15 to the counsel 
for the executrix in a mandamus suit in relation to a claim 
against the estate for the loan of money was constructive 
notice of a claim based on a contract for professional sendees. 

(4) In holding the executrix responsible for the failure 
of petitioner to resort to the means of information pointed 
out by the counsel in the mandamus suit. 
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(5) In holding, in effect, the executrix responsible for not 
producing before him a claim (whereof by such construction 
only was she notified) which had not been proved in the 
mode required by law as the condition precedent for pay¬ 
ment. 


((>) In holding that the claim finally presented could be 
a claim against the estate for anything unless further assets 
should come into the hands of the executrix. 

(7) In holding that the order approving the account 
should be vacated and an additional bond in the sum of 
$15,000 given by the executrix for the protection of a claim 
arising under a contract, which, being in direct violation of 


section 5477 of the Revised Statutes, is null and void. 

(8) In holding that the order approving the account 
should be vacated and additional bond given to protect a 
claim, which can have no other force than that of a simple 
contract subject to the plea of the statute of limitations, and 
to which limitations had been pleaded. 


Points and Authorities. 

I. 

.1 letter to counsel in the mondamils suit mentioning a 
claim on account of a loan of unnamed amount and date 
made to the testator could not he constructive notice to the 
executrix of a ichollg different claim arising nut of a con¬ 
tract for professional services. 

The basis of the order made on .Julv 19, 1909, necessarily 
was that the letter of March 15 by Mr. Charles Hedges to 
one of the counsel employed by the executrix of Joseph W. 
Parish in prosecute an action for mandamus, in the first 
place, was notice to the executrix in relation to matters in 
respect to which said counsel had not been employed, and, 
in the second place, was notice to the executrix, not simply 
of the claim mentioned in the letter, but notice of any 
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claim which might thereafter be produced. The claim al¬ 
leged in the letter was one for a loan of an unnamed amount 
on an unnamed date. The claim afterwards produced, and 
upon which the court took action, is alleged to arise under a 
contract for professional services to be rendered by Henry C. 
Hedges in the prosecution of the claim of Joseph \V. Parish 
“before any of the courts of the United States, and upon 
appeal to the Supreme Court of the United States, or before 
any of the Departments of the Government, or before the 
Congress of the United States,” etc. 

Mr. Hedges, as shown by his alleged contract, was re¬ 
tained to do everything for which the counsel in tho man¬ 
damus suit had been retained. How could the latter coun¬ 
sel sustain a closer relation to the executrix? Hedges had 
been retained much earlier and with broader powers. In 
view of the undertaking in his contract, he must bo as¬ 
sumed to have familiarity with legal proceedings in this Dis¬ 
trict. He must have known when his client died and, as 
a lawyer, must have known that there would be administra¬ 
tion of his estate. The Register of Wills, or his deputy, or 
the counsel in the Probate Court, Messrs. Cole & Donaldson, 
and Mr. Potburv could have given him all the informa¬ 
tion to be had. As a lawyer he must have known, certainly 
should have known, that the way to have settlement of a 
claim against the estate was to prove it in the Probate Court. 

Just this the writer of the letter of March 15 would 
seem to have stated had been done. The claim was one 
which was “proven against the estate.” Had this been cor¬ 
rect (and the party who received the letter had no reason to 
doubt it), the executrix had received actual notice from the 
claimant in the way appointed by law. There was no oc¬ 
casion to give her any other. One who had been (as alleged) 
counsel for the claim of Parish so much longer than the 
counsel addressed certainly had as much ability to inquire 
as to the status of affairs in the Probate Court, with which 
he had quite as much connection. 
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Apparently, as the result of correspondence, it was as¬ 
sumed that the Hedges claim was not in shape to be settled 
without litigation. For the writer says: “Please inform me 
at this juncture whether our proven claims against the estate 
are to be recognized without litigation; if so, I will request 
mv attorney to call upon vou.” Such call would be made 
only in case the Hedges claims were to be recognized with¬ 
out litigation, as no attorney of either Hedges ever called 
upon either of the counsel who prosecuted to completion the 
mandamus suit, it would seem well-nigh conclusive, that 
from the time the reply of March 17, 1909, was received, no 
doubt existed that the claim, whatever it was, would not “be 
recognized without litigation.** If this be a just conclusion, 
certainly Hedges cannot claim to have been misled into a 
belief that his claim would be “recognized without litiga¬ 
tion” to establish it. 


II. 

When the counsel of the executrix, in acknowledging in¬ 
ability to answer the inquiry contained in the letter of March 
Jo, referred the writer to said Grant Parish as one who 
presumably could, it would be unjust to make the executrix 
suffer the consequence of the petitioner's failure to make this 
call, if any consequence favorable to petitioner could have 
resulted therefrom. 


But the conclusion to this effect did not end with irresist¬ 
ible inference. The reply of Mr. Conrad expresses, in 
case of a favorable decision, the presumption of assets suffi¬ 
cient “to satisfy all the claims that may be established against 
the estate.” There could be but one conclusion from this— 
a claim not “established against the estate” is not one in 
respect to which you need invite your attorney to call. More 
than this, the reply invites Mr. Hedges to apply to one whe 
possibly had the knowledge disclaimed by Mr. Conrad, viz., 
to Mr. Grant Parish. 
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This, for some reason, Mr. Hedges did not do. After the 
account had been settled, after the Hedges petition had been 
filed, after the answer of Grant Parish had been put in type¬ 
writing, the latter received from Charles Hedges a letter • 
relating to claims against said Grant Parish. Had he done 
nothing earlier, he had from the.17th of March to June the 
7th, when the account was settled, to prove his claim in 
the Probate Court, and during this interval of nearly three 
months he never once spoke a word or wrote a word on 
this or any other subject to Grant Parish or to his sister, the 
executrix. It is respectfully suggested that judgment, which 
attaches blame to counsel and constructively to the execu- 
trix, because of the inertness of the claimant to do what 
the law no less than his correspondent directed him to do. 
is a harsh construction of conduct and events. 


III. 

The executrix teas not justified in 'paying a claim not 
proved ha required by law. 

The law of administration in force in this district pro¬ 
vides : 

Section 330. No executor or administrator shall dis¬ 
charge any claim against his decedent (otherwise than at his 
own risk) unless the same be first passed by the Probate 
Court; or unless the said claim shall be proved according 
lo the following rules: 

Section 331. Voucher of a judgment, an attested short 
copy under seal, with a certificate under oath indorsed 
thereon: ‘‘That the creditor hath not received any part of 
the sum for which the judgment or decree was passed ex¬ 
cept such part (if any) as is credited; and that to the best 
of his knowledge and belief no other person hath received 
any parcel of the said sum except such part (if any) as is 
credited.” 
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Section 332. “In case of a specialty, bond, note, check 
or protested bill of exchange, the vouchers shall be the in¬ 
strument of writing itself, or a proved copy in case it be 
lost, with a certificate of the oath, etc., that no part of the 
money intended to be secured by such instrument hath been 
received,” etc. 

Section 334. “In case of a bill of exchange or other com¬ 
mercial paper, the protest or other things, which would be 
required (if the deceased were alive), shall be necessary to 
justify an executor or administrator in making payment or 
distribution” 

Section 336. The proofs “of any claim on open account” 
shall have indorsed thereon the certificate of an oath taken 
by the creditor or agent, that “the creditor, or any one for 
him, hath not received any part of the money,” etc. 

If, therefore, the letter of March 15 had been placed in 
the hands of the executrix and she had exhibited the same 
to the justice holding the Pobato Court', it would have been 
proper for that justice to have said: In the four years that 
have elapsed since letters testamentary were issued to you 
nothing has been done which, in the language oi me iaw, 
“shall be necessary to justify an executor in making pay¬ 
ment The “promissory notes and other evidences of in¬ 
debtedness” alleged in said letter to exist, not only at the time 
the account was passed, had not been proved in the way ap¬ 
pointed by law, but have not been so much as exhibited to 
this day. *' j 

IV. 

No creditor whose claim, had not been presented and 
proved, as by law required, prior to distribution under the 
order of court, can claim anything from the estate, unless 
further assets shall come into the hands of the executrix. 

The Code (section 349) provides for the situation which 
existed when the account was approved and exists now. “In 
case all the assets have been paid away, delivered, or dis- 
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tributed as herein directed, and a claim shall afterwards be 
exhibited of which the executor or administrator hath not 
knowledge or notice by the exhibition of the claim legally 
authenticated, as herein required, he shall not be answerable 
for the same; and if he be sued for any claim and shall 
make it appear to the court in which suit is brought 
that he hath so paid away, delivered, or distributed, 
and the plaintiff cannot prove that the defendant had 
notice, as aforesaid, before such payment, delivery, or 
distribution, the court shall not proceed to give judgment 
(although the amount of the claim against the deceased 
may be ascertained), until the plaintiff shall be able to show 
further assets coming into the defendant’s hands, hut if the 
plaintiff shall prove notice, as aforesaid, of the said claim 
against the defendant, judgment may he immediately given 
for such sum as the plaintiff ought to have received at the 
dividend, and fieri facias may issue and have effect, and 
further judgment may be given on the coming in of further 
assets.” 

All the assets, which up to date have come into the hands 
of the executrix, have been paid away, under order of court, 
with no notice of any kind of the claim now presented, and, 
more particularly, with no notice “by the exhibition of the 
claim legally authenticated” in the Probate Court, as by 
statute required. By express provision of law, the executrix 
“shall not be answerable therefor,” nor until Hedges “shall 
be able to show further assets into the hands” of the executrix 
could an action at law avail, however just his claim originally 
mav have been. 
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V. 

Of all the world, Hedges pre-eminently is chargeable with 
u constructive notice” of the “notice to creditors,” published 
by the executrix on April 7, 1905. 

Further, the Code provides* (section 350 ): “No executor 
or administrator who shall, after the lapse of one year after 
the date of his letters, have paid away assets to the discharge 
of just claims shall be answerable for any claim of which 
he hud no knowledge or notice by an exhibition of the claim 
legally authenticated; provided, That at least six months 
before he shall make distribution he shall have caused to be 
inserted in so many newspapers as the Probate Court may 
direct an advertisement as follows, or fully to the following 
effect”—that is, to the effect of the notice published by the 
executrix on the 7th day of April. 1905 (Rec., p. 4). The 
notice directed by law was published more than four years 
before the final account was approved and passed; and to this 
day there never has been “an exhibition of the (Hedges) 
claim legally authenticated.” and of the claim set out in the 
letter of March 15th there has never been a pretense of ex¬ 
hibition, “legally authenticated” or otherwise. 

Therefore, the executrix was fully justified in settling the 
estate the first moment she was able to do so. She had been 
repeatedly called upon by the court to do so, and had as 
often replied that she would so soon as she was able (Rec.. 
pp. 6 and <S). If she retained the fund she would be put to 
the immediate expense of a very large bond. This was ob¬ 
viated bv immediate settlement. 

V 

The notice to creditors, published by the executrix on the 
7th day of April. 1905. was notice to all the world. But of 
all the creditors of the estate the last to be justified for ignor¬ 
ing it, or for pleading ignorance of it. was the lawyer, who, 
according to his own showing, was. at the time, charged 
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with the duty of collecting all the estate to be distributed, 
saving and excepting wearing apparel of the value of twenty- 
five dollars. 


VI. 

Rut whenever and however presented the contract set out 
in Exhibit “A” to the petition is in direct violation of section 
3477 of the Revised Statutes, and as sucdi is, and ab initio 
iras, null and void. 

Thus far the argument has been submitted as if the peti¬ 
tioner was presenting a claim intrinsically just, but had lost 
by laches the right to participate in the distribution made 
before the claim was “exhibited legally authenticated,” or 
exhibited at all. But as matter of fact and of law, the al¬ 
leged contract filed its Exhibit “’A’’ to the petition never 
had a moment of legal existence. In the case of Nutt v. 
Knot, 200 U. S., 12, the contract reads: “That the party 
of the first part agrees to take exclusive charge and control 
of a certain claim, which the party of the second part holds 
against the Government .of the United States for the use of 
property, and for property of which the said H. N. and his 
estate was deprived by the acts of officers, soldiers, and em¬ 
ployes of the United States in Louisiana and Mississippi in 
the years 1863, 1864, and 1865, amounting to $1,000,000, 
more or less, and to prosecute the same before any of the 
courts of the United States, and upon appeal to the Supreme 
Court of the United States, or before any of the departments 
of Government, or before the Congress of the United States, 
or before any officer or commission, or convention specially 
authorized to take cognizance of said claim, or through any 
diplomatic negotiations as may be deemed by him for the 
best interest^ of the party of the second part. And in con¬ 
sideration therefor, the party of the second part agrees to 
pay the party of the first part a sum equal to 33^ per cent 
of the amount which may be allowed on said claim, the pay- 
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went of which is hereby made a lien upon said claim, and 
upon any draft, money or evidence of indebtedness which 
may be issued thereon. This agreement not to be affected 
by any sendees performed by the claimant, or by any other 
agents or attorneys employed by him. All expenses of 
printing, costs of court and commission fees for taking testi¬ 
mony are to be charged to the party of the second part, and 
the party of the second part agrees to execute from time to 
time such powers of attorney as may be convenient or neces¬ 
sary for the successful prosecution and collection of said 
claim. No revocation of any authority conferred on the 
party of the first part by this agreement or any power of at- 
tornev relating to the business covered bv the same to be 
valid.” 

The plaintiff (who succeeded to all the rights of the origi¬ 
nal party of the first part) as the result of his labors recovered 
a considerable sum of money and brought suit to recover the 
payment thereon due under the foregoing contract. Subse¬ 
quently be amended his petition so as to ask for such sum 
as on a quantum meruit his services were reasonably worth 
(id. 15). 

Upon examination of the contract filed its Exhibit “A” 
to the petition (Rec., p. 19) it will be discovered that this 
la.'t is very nearly the verbatim copy of the one set out in 
200 I\ 8., 13. In the last mentioned case the plaintiff had 
rendered the services, and. exclusively by his own labors, had 
secured the sum of some $90,000. out of which he sought the 
stipulated payment of $30,000. The suit, too, was prosecuted 
upon the amended petition wherein the plaintiff claimed 
not under the contract, but ‘‘for such sum as his services were 
reasonably worth." Hence the United States Supreme Court 
said: “The decree below may then be regarded,as to the basis 
upon which the attorney's compensation was to be calculated. 
It did not assume to give him any lien upon the claim, or any 
priority in the distribution of the money received by Nutt’s 
personal representative from the United States, nor upon any 
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other money in his hands. Indeed, no lien is asserted by the 
plaintiff in his pleadings. While the original petition as¬ 
serted his right to be paid in accordance with the contract, 
the plaintiff claimed if he could not be paid under the con¬ 
tract that he be compensated according to the reasonable 
value of his services.” 

In the present case there is no claim for the reasonable 
value of petitioner’s. The claim is under a contract which 
is “null and void.” The pleading sets up that the pay¬ 
ment demanded is “by said contract made a lien upon said 
claim and upon any draft, money, or evidence of indebted¬ 
ness paid or issued thereon” (Rec. p. 16). 

As to the contract filed as Exhibit “A” to the petition, and 
upon which the petitioner rests his claim, the court said: 
“If regard be had to the words, as well as to the meaning 
of the statute, as declared in former cases, it would seem 
clear that the contract in question was, in some important 
particulars, null and void upon its face. We have in mind 
that clause makng the payment of the attorney’s compensa¬ 
tion a lien upon the claim asserted against the Government 
and upon any draft, money, or evidence issued thereon. In 
giving that lien from the outset, before the allowance of 
the claim and before any services had been rendered by the 
attorney, the contract in effect, gave him an interest or share 
in the claim itself, and in any evidence of indebtedness 
issued by the Government on account of it. In effect or by 
its operation, it transferred or assigned to the attorney in 
advance of the allowance of the claim such an interest as 
would secure the payment of the fee stipulated to be paid. 
All this was contrary to the statute” (id. 20.) 

James B. Kirk employed Hosmer & Co. to prosecute his 
claim for $12,000 against the United States for supplies fur¬ 
nished to the army. Before the allowance of the claim Kirk 
drew upon that firm two orders, each for $600, “out of what¬ 
ever moneys may be coming into your hands for me for sup¬ 
plies furnished,” etc. Written across the face of each order 
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was “Accepted; payment to be made out of any moneys re¬ 
ceived by us from the United States on the claim of said 
James B. Kirk,” etc. Of these, after indorsement by the re¬ 
spective payees, Ainsworth R. Spofford became the assignee 
for value, and in entire good faith. Upon the issue of the 
treasury warrant for payment of claim, Kirk having re¬ 
fused to indorse the warrant or to admit the validity of the 
orders', Spofford filed his bill to enforce compliance with said 
orders, and to enjoin Ilosmer ifc Co. from surrendering and 
Kirk from receiving said warrant. 

“The complainant's case rests upon the assumption that 
coupled with the acceptance of the drawees, they (the or¬ 
ders) created an equitable lien upon the debt due from the 
United States to the drawer. If they did not, it is plain that 
the court below’ had no jurisdiction in equity to grant the 
relief asked for by the bill. * * * We are brought 

then to the inquiry whether such an assignment of a claim 
against the United States, made before the claim has been 
allowed, and before a warrant has been issued for its pay¬ 
ment has any validity either in law or in equity. The act 
of Congress approved, etc., reenacted in section 3477 of the 
Revised Statutes, declares that all transfers and assignments, 
etc. It would seem to t>e impossible to use language more 
comprehensive than this. It embraces legal and equitable 
assignments. * * * The language of the act is too 

sweeping and positive to justify us in giving it a limited con¬ 
struction. We cannot say, when the statute declares all 
transfers and assignments of the whole of a claim, or any 
part or interest therein, and all orders, powers of attorney, 
or other authority for receiving payment of the claim, or 
any part thereof, shall be absolutely null and void; that they 
are only partially null and void; that they are valid and ef¬ 
fective a* between the parties thereto, and only invalid w’hen 
set up against the Government.” 

Strong, J., in Spofford v. Kirk, 97 U. S., 487, 490. 
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In Owens v. Wilkinson, 20 App. D. C., 51, the syllabus 
is—an agreement containing an assignment by a claimant 
to an attorney of an interest in a claim against the Govern¬ 
ment for services to be performed by the attorney in the 
pro secution of the claim is void under section 3477, R. S. 
U. S., and the attorney in an action to recover his fees can- 
not successfully declare on an oral agreement in precisely 
the same terms as the written agreement, but antedating the 
latter by two days, and secure the admission in evidence of 
the written agreement as an admission by the claimant of his 
employment of the plaintiff at a specified amount of com¬ 
pensation. in support of the declaration, “any antecedent 
oral agreement being merged in the subsequent written con¬ 
tract.” 


VII. 

\Were the purpose sought to he accomplished by the paper 
set out in Exhibit “A” a lawful purpose it would still be 
one which should not be enforced, against Parish or his repre¬ 
sentatives for lack of execution by Hedges. 

“The principle is well settled, that where one, by deed 
poll, grants land, and conveys any right, title, or interest in 
real estate to another, and where there is any money to be 
paid by the grantee to the grantor, or any other or duty to 
be performed by the grantee to the grantor, or for his use 
and benefit, and the grantee accepts the deed, and enters on 
the estate, the grantee becomes bound to make such pay¬ 
ment, or perform such duty, and not having sealed the in¬ 
strument, he is not bound by it as a deed; but it being a 
duty, the law implies a promise to perform it, upon which 
premise, in case of failure, assumpsit will lie.” 

Shaw, C. J., in Pike v. Brown, 7 Cush., 134. 

The principle applies the more strongly where the instru¬ 
ment is inter partes. 



28 


In Hinsdale v. Humphrey, 15 Conn., 433, it was held that 
an action of covenant would not lie against a lessee, or his 
assignees, for rent under a lease sealed by the lessor only, and 
that the acceptance of such a lease by the lessee is not such an 
assent to the stipulations contained therein as to make it his 
deed; and the same doctrine was held in a well considered 
ca^e reported in 7th Ohio and in Goodwin v. Gilbert, 9 
Mass., 510; and in Gale v. Nixon, 6 Cow., 445, the court says 
that “the recognition of the contract, though in writing and 
under seal, will not make it a covenant. We have seen but 
one American case where a contrary doctrine has been held, 
and that in Finley v. Simpson. 2 Zabriskie, 311'’ (id., 423). 

S. P., Johnson v. Muzzy, 45 Yt., 419. 

In Waygeman v. Bracken, 52 Ill., 468, the syllabus of 
this case is: “An article of agreement, purporting to be made 
between two parties, imposing mutual obligations upon them, 
showing upon its face, it was to be executed by both parties be¬ 
fore it would be binding on either, but only executed by one 
of them, cannot be given as evidence to the jury for any pur¬ 
pose, not even against the party executing it” (id.). 

“Upon this evidence we are of opinion the court did not 
err in refusing to let the article of agreement go to the jury. 
It shows upon its face it was not to bind either until executed 
by both. Yet it was never executed bv Waggcman. There 
was no mutuality. If Bracken had brought suit upon this 
agreement Waggcman would have successfullv defended on 
the ground that he never executed it. * * * As a dis¬ 

tinct and independent piece of evidence, it proved nothing, 
and was clearly inadmissible. A contract cannot be partly in 
writing, and partly in parol, and if this paper was not a con¬ 
tract binding upon the parties, as it clearly was not, then it 
was nothing as evidence” (id., 470-471). 

S. P., Dank v. Burrows, 51 Cal., 404: Arnold v. Schar- 
bauer, 116 F., 492. 
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In Hall v. Halsell, 161 U. S., 73, the contract was: 

“We, the undersigned parties of the first part, do hereby 
constitute and appoint Thomas Ball our lawful attorney to 
receive, and to make, sign, and give all necessary acquittances 
and receipts for, one-lialf of all money which may be received 
by him as our attorney-at-law, for prosecuting claims against 
the United States Government, on account of the depredations 
of the Comanche and Kiowa Indians on our property of 
horses, mules and cattle in the State of Texas. Said one- 
half being the amount agreed by us to pay him of all that 
he may recover of said Government for said depredations. 
Given under our hands this 22d day of May A.. D. 1874. 

“J. G. Haskell/' 

“The instrument was a unilateral contract, not signed by 
the attorney, nor containing any agreement on his part, 
and—so long, at least, as it had not been carried into execu¬ 
tion—might be revoked by the principal; or might be dis¬ 
regarded by him in making a settlement with the United 
States; or might be treated by him, as absolutely null and 
void in any contest between him and the attorney/’ 

Gray, J., id., 82. 


The conclusion from these authorities is that the utmost 
which Hedges could have claimed, at any time, would have 
been upon a parol agreement to be paid $8,000 in con¬ 
sideration of certain stipulated services. Upon a parol agree¬ 
ment to this effect, he might have brought suit in this Dis¬ 
trict for the reasonable value of such service as he proved at 
any time within three vears from the rendition of the 

*7 

service. 

The account approved by the probate court had this: 
“The statute of limitations is pleaded against all other claims, 
if any, not specifically mentioned, as publication against 
creditors was hud according to law” (Rec., p. 12). 


It was then to afford protection to a claim subject to the 
bar of the statute of limitations, and to which the plea of 
the statute had been interposed, that the order of June 7th, 
1909, approving the account, was vacated, and the executrix 
ordered to give additional bond in the sum of $15,000. 

Holmes Conrad, 

Leigh Robinson, 

• For Emily E. Parish, Executrix. 
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EMILY E. PARISH, Appellant, 

vs. 

HENRY C. HEDGES. 

REPLY TO BRIEF ON BEHALF OF APPELLEE. 

I. 

The judge holding the prohate court was not authorized to 
divest the rights which had vested under the executed order of 
June 7, 1909. The exaction of an additional and heavy bond was 
not an order “ simply negative .” It was affirmative , positive 
and appealable. 

On the tenth page of the brief, tiled bv appellee on Octo¬ 
ber 25th, 1909, appears a contention, which was not made at 
the hearing, nor until the tiling of this brief, viz: that the 
order from which the present appeal is taken is not an 
appealable order. 
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The case of Connor vs. Peugh’s lessee, cited in support 
of this contention, is to the following effect: A copy of a 
declaration in ejectment was served on Mrs. Connor on the 
15th of March, 1854, the court being about to meet on the 
27th, “and the rules requiring service to be made at least 
ten days before court.” There being no appearance for the 
defendant, a motion “for judgment against the casual 
ejector was postponed till next term.” At October term 
judgment was entered against the casual ejector, and also 
against Mrs. Connor, the tenant in possession. On March 24th, 
1855, a writ of habere facias possessionem was sued out and 
returned “came to hand too late for service.” On May 23d, 
1855, an alias writ was issued returnable on third Monday 
of October thereafter. On the 5th of June, 1855, Mrs. 
Connor, by her counsel, moved the court to set aside the 
judgment and quash the writ on the ground that a copy of 
the declaration was not served upon her ten days before the 
meeting of the court at March term, 1854. This motion was 
overruled and a writ of error brought the whole proceedings 
to the C. S. Supreme Court. The Supreme Court said the 
declaration and notice were served by the marshal more 
than ten days before March term, 1854. The tenant did not 
appear and have herself made defendant in place of the 
casual ejector in the usual and proper form. On the 5th of 
June, 1855, the tenant in possession came into court for the 
tirst time, and moved to set aside the judgment and execu¬ 
tion issued thereon, and to be allowed to defend the suit for 
reasons set forth in her affidavit. The court refused to grant 
this motion, “ whereupon the said Mary Ann Connor prayed 
an appeal, Ac.” 

“The tenant in possession having neglected to appear and 
have herself made defendant, and confess lease, entry, and 
ouster, the judgment was properly entered against the 
casual ejector. No one but a party to the suit can bring a writ 
of error. The tenant haring neglected to have herself made such, 
cannot have a writ of error to the judgment against the carnal 
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ejector. The motion afterwards made to have the judgment 
set aside, and for leave to intervene, was an application to 
the sound discretion of the court. To the action of the 
court on such a motion, no appeal lies, nor is it the subject of 
a bill of exceptions or writ of error” (18 How., 394-395). 

How different this from the case now before the court. 
Here an estate has been distributed under order of court, 
following reiterated pressure from the probate court to do 
this very thing, and the reiterated promise of the executrix 
that she would comply the first moment that she could. 
She has performed her promise and the judgment of the 
court has passed into execution. She has paid one claim of 
$60,000, another of $7,000, another $1,750, another $3,000, 
(fee., (fee., and distributed the estate without taking a refund¬ 
ing bond from creditors or legatees, feeling herself protected 
and justified by the order of a competent tribunal. The 
order from which the appeal is taken vacates all this, takes 
away the sanction for all this; in effect, undertakes to divest 
what has vested. It does this at the instance of one not a 
party to the cause, who had not even tiled a claim, and, 
save by his petition, has not vet done so. If now by the 
compulsion of a later order the executrix may be compelled 
to return the sums so paid, she may be placed in the position 
of the personal representative who, by inadvertence, has 
paid some of the legatees more than their share of the resid¬ 
uum. If the estate is not sufficient to make good the defi¬ 
ciency, the personal representative “ must suffer the loss or 
look for reimbursement to the legatees who have been over¬ 
paid” (Mofiit vs. Jorden, 5 Cranch, C. Ct., 658). When a 
verdict is set aside the parties are put back in statu quo, and 
when a judgment is set aside (before execution) the same is 
true. But the exact reverse is true of an order like that from 
which the present appeal is taken. Distribution might be 
made under such an order to a non-resident, to a resident of 
California, for example. In such case how could the per¬ 
sonal representative secure restoration by the distributee? 
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It is deemed unnecessary to argue that motions for a re¬ 
hearing or for leave to amend hear no analogy to the order 
from which the present appeal is taken. Nor is it deemed 

necessary to notice the citation from Woerner’s Administra- 
•> 

tion Law, to the effect that “ orders or judgments which are 
merely interlocutory in their nature or effect, deciding defi¬ 
nitely no matter of right, are not the subjects of appeal.” In 
this jurisdiction “ interlocutory orders or judgments” may be 
“ the subjects of appeal,” and particularly so in cases where 
they do injuriously decide important matters of right. In the 
same section it is said “Any order, judgment, or decree of the 
probate court capable of being enforced , or taking effect without 
further order, may be appealed from ” (id.) The order fixing 
the amount of additional bond was “ capable of taking effect 
without further order.” Such order was bv no means “ simply 
negative” it was injuriously positive. 

For similar reason it can be hardly worth while to com¬ 
ment on cases arising under the code of California. 

In respect to the citation from Freeman on Judgments 
(§90), to the effect that the action of the court in granting a 
motion to set aside a judgment is discretionary and not to 
be reviewed, it may be sufficient to cite § 91, immediately 
following: “An application to set aside a judgment may be 
made by either of the parties. * * * To permit third 

persons to become interested after judgment and to overturn 
adjudications to which the original parties made no objec¬ 
tion would encourage litigation and disturb the repose bene¬ 
ficial to society.” In the case at bar the appellee was not a 
party to any proceeding in the probate court; had not 
sought to be a party even to the extent of filing a claim as 
creditor in the cause, and appeared at all only after execu¬ 
tion, in effect, had issued and had been satisfied. 

The order approving the account was entered on June 7, 
1909. The order vacating the account was entered on July 
19, 1909. By §64 of the Code it is enacted: “The special 
terms of said court (the Supreme Court of the District of 
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Columbia) shall be known, respectively, as the circuit court, 
the equity court, the criminal court, the probate court, and 
the district court of the United States.” By §65 the general 
term “may regulate the periods of holding the special 
terms,” <fcc. The probate court is a special term of the 
Supreme Court of the District of Columbia sitting for pro¬ 
bate business. It is held invariably bv the judge who sits 
in one of the equity courts. If by such allotment it be in¬ 
tended that the periods for holding terms shall be the same 
for probate as for equity, then the period for each is a 
monthly term “beginning on the first Tuesday of every 
month.” In such case the June term for 1909 would have 
begun on Tuesday, the first of June, and ended on Monday, 
the fifth of Julv. If this be not the case, then it would seem 
there are no terms of the probate court, but one perennial 
term. In such case an order of vacation may be passed at the 
present term ten years hence. But a judgment has passed 
beyond control of the court when rights have vested there¬ 
under. The object of such control by the courts is to pre¬ 
vent a failure of justice, and there would be the greatest 
failure of justice if vested rights could be thus summarily 
divested. Parties who have acted under the judgment may 
justify under the judgment. 

Harris vs. State, 24 Neb., 803. 

“A decree will not be opened and the sale there¬ 
under set aside at the instance of a petitioner who by 
neglecting to have her deeds recorded was not made a 
party to the suit.” 

Leonard vs. New York Bay Co., 28 N. J. Eq., 
192. 

“ I confess I am unable to understand upon what 
principle the petitioner can be permitted to urge an 
alleged failure in duty to the persons who were par¬ 
ties to the suit [as a reason] why relief should be ex¬ 
tended to her. It must be admitted she was omitted 
as a party through her own fault. If she has been 
condemned unheard, it was because she made it im- 
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possible by her own laches, for the complainant to 
give her an opportunity. She asks relief solely on 
the ground that the solicitor of the complainant did 
not, in making inquiry for the residence and post- 
office address of certain absent defendants, explore all 
possible sources of information open to him. But. 
suppose it is admitted his efforts fell short of ‘diligent 
and careful inquiry,’ what right has the petitioner to 
complain? Not being a party to the suit the com¬ 
plainant owed her no duty ” (id., 195). 

II. 

In this jurisdiction the question has been settled that the order 
setting aside the settlement of the account isreviewable on appeal. 

The real question in issue would seem to have been set¬ 
tled once and forever for this jurisdiction, by the case of 
Lupton vs. Janney Executor, 5 Crunch, C. Ct., 474, which was 
a bill in equity to open an executor’s accounts. Crunch, C. J., 
said: “If the settlement had been made by the orphans’ 
court, in a contested case between the same parties, it would 
probably be deemed by this court conclusive until it should 
be reversed upon appeal. But in an ex parte settlement with¬ 
out notice to the residuary legatee, he could not appeal; for 
an appeal can be taken only by a party to the contest, and 
if there be no contest, there can be no appeal. But he might 
call the executor before the orphans court, by a bill or petition 
charging errors in the accounts as settled, and praying that, he 
may be pemiitted to surcharge and falsify the accounts, dec., and 
from the decree of the orphans ’ court, upon such' a bill or peti¬ 
tion, either party would have a right to appeal to this court ” 
(5 Crunch, C. Ct., 578-9). 

The purpose of the appellee’s petition was upon the ground 
that “said executrix and her said counsel obtained the ap¬ 
proval of the court to her first and final account, so called, 
without fully advising the court of the situation of said estate 
and the claims against it ” (Ree., p. 18), to have said settled 
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account opened, or set aside, to enable petitioner to show 
that the account so settled was a false account, not truly 
stating the claims against the estate. 

In Sinnott vs. Kenaday , 14 App. D. C., a final account 
was settled and distribution thereunder made. “ The appel¬ 
lants excepted to the account and distribution, but the ex¬ 
ceptions were overruled and the account and distribution 
were approved and passed by order of the court of October 
11, 1898. It is from that order that this appeal is taken.” 

III. 

The probate court was without jurisdiction to make the order 
of July 19, 1900. 

It will be observed that upon failure to give the addi¬ 
tional bond demanded, the prayer of the petition is “ that 
the distributees and each of them under said account filed 
herein on the 7th day of June, A. D. 1909, be required to 
return the amount distributed to them thereunder, and de¬ 
posit the same with the register of wills to await the further 
order of the court herein ” (Rec., p. 18). The bond required 
is the alternative for this. 

In Cooke vs. Speare a fund claimed to be part of an estate 
was turned over to Cooke & Moulton to be held by them in 
trust pending a controversy in regard to it. Upon some 
suggestion from the court, as it is alleged, the appellee, as an 
alleged creditor, filed a petition in the orphans’ court setting 
up his claim and alleging that the insurance money in the 
hands of Cooke & Moulton was the only money from which 
his claim could be paid, and he prayed that an order might 
be passed requiring S., administrator, and C. & M., as officers 
of the court, to bring the fund into court and pay it over to 
the register of wills. The court, notwithstanding opposi¬ 
tion, ordered “ the said sum to be paid to the register of wills 
within ten days from the date of the order, and to be held 
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by the register subject to the further order of the court as 
to the ultimate distribution of the fund.” 

In respect to the order of the probate court, from which 
appeal was taken, A Ivey, C. J., said : 


“ The court in passing this order was not invested 
with and authorized to exercise the broad chancery 
jurisdiction by which courts of equity may order 
money or securities to be brought into court to await 
the final disposition of the case. But it was acting, 
and could act only, under a special statutory juris¬ 
diction. * * * The power to order money or 

securities to be brought into court, in advance of the 
final decree or determination of the right to it, is a 
high and delicate power, pertaining to the exercise 
of the jurisdiction of a court of equity, and not to 
other special statutory jurisdictions, unless the power 
be given by the terms of the statute, or by necessary 
implication from the terms employed. Even a court 
of equity, in the exercise of this large but delicate 
power, will not order money or securities to be 
brought into court before final hearing, it may be, 
for an indefinite time before such hearing, except 
where it is made to appear that he who asks for the 
order has an interest in the money or fund proposed 
to be called in, and that he who lias the fund in his 
hand has no equitable right to it; and the facts from 
which tins appears must he found in the case as it then 
stands, either admitted , or so established, as to he open 
to no further controversy at any other stage of the pro¬ 
ceedings 1 ' (13 App. D. C., 451-452). 


The late Chief Justice then cites as apposite the opinion 
in 6 H. and J., 07, that the orphans’ court could exercise no 
constructive powers, and therefore had no right to order the 
surety of an administrator to redeliver the property of the 
intestate to the administrator, qua administrator, of which 
the surety got possession by a previous order of the orphans’ 
court on his application for counter-security. In this case 
it was said: 
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“Does this law, then, invest the orphans’ court 
with the jurisdiction and powers of decreeing or 
ordering the goods, in any event or on any terms to 
be delivered over by the surety to the administrator, 
qua administrator f Upon the examination of its 
provisions no such power can be found, and the exer¬ 
cise of such a power of revocation can only be coun¬ 
tenanced by the doctrine of constructive authority; 
but recourse to such a principle is emphatically con¬ 
demned by the express terms of the statute.” * * * 
“ It follows that the order appealed from must be re¬ 
versed, and the cause be remanded that the petition 
for the rule may be dismissed ” (id., 453-554). 

IV. 

Even in a court of equity the premises would not exist foi' the 
action taken in the probate court in this case. 

In the case last cited, in respect to the exercise by chan¬ 
cery of the “high and delicate power” of ordering “money 
or securities to be brought into court in advance of the final 
decree or determination of the right to it,” the language of 
this court is: A court of equity “will not order money or 
securities to be brought into court before final hearing, it 
may be, for an indefinite time before such hearing, except 
where it is made to appear, that he who asks for the order 
has an interest in the money or fund proposed to be called 
in, and that he who has the fund in his hands has no equi¬ 
table right to it; and the facts from which this appears must 
be found in the case as it then stands, either admitted or so 
established as to be open to no further controversy at any subse¬ 
quent stage of the proceedings” (13 App. D. C., 452). 

Were the appeal before you taken from a court having 
jurisdiction to exercise “the high and delicate power” of 
ordering money or securities to be brought into court in 
advance of the determination of the right to it, would the 
premises exist for the exercise of the power? 
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Authorities are cited in appellee’s brief in support of the 
contention that it does. In Roberts vs. Consaul, 24 App. 
D. C., 590 (as in Sanborn vs. Maxwell, 18 id., 245), this 
court construed the contract to be one which did not purport 
•‘to assign or transfer to the plaintiff’s intestate any part of a 
claim against the United States, but only an agreement to 
pay an attorney one-half of the amount that might be col¬ 
lected in consideration of the services that might be per¬ 
formed by him.” Certainly Mr. Justice Morris, in the 
opinion in Jones vs. Rutherford (26 id., 114), could not 
have intended to overrule the judgment and opinion handed 
down by him as the organ of the court in Owens vs. Wilkin¬ 
son (20 id., 51). It is, however, unnecessary to consider the 
differences between the cases heretofore decided and the case 
at bar, for the reason that the present contract, or one, word 
for word identical with it, had been construed by the highest 
Federal tribunal and pronounced U null and void upon its 
face” (200 U. S., 13-20). The fact that the plaintiff in 
the case cited established a right to recover on a wholly 
different cause of action, based on no contract, nowise de¬ 
tracts from the decisiveness of the adjudication in respect to 
the only cause of action before this court, viz., “Exhibit A.” 

If then it would be simply to trifle with the powers of 
a court of equity to seek to obtain from that court an order 
to bring funds into court to provide for the payment of a 
claim asserted under a contract “null and void upon its 
face,” will it be adjudicated that such an order may be 
made under the limited powers of a probate court, and that 
when made such order is beyond the power of correction 
or review? 

Had the petition in the case before you been amended, 
as in 200 United States, 12, so as to base recoverv solely on 
the ground that Hedges had rendered services reasonably 
worth the amount claimed, and that, as stated in the peti¬ 
tion, they w r ere “the services required of him thereunder” 
(Record, p. 16), i. e., under said contract, this court w’ould 
know that he had not rendered the services required of 
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him thereunder; that he did not prosecute the claim of 
Parish “before any of the courts of the United States, and 
upon appeal to the Supreme Court of the United States.” 
The letter of March loth shows that Hedges knew nothing 
of the state of the cause, and applied to one he understood to 
he the attorney of record (as by his alleged contract Hedges 
should have been), and of one who was attorney of record 
in the case before the United States Supreme Court, to ascer¬ 
tain the possibilities in the case. Not on the ground of what 
might be due on a quantum meruit, and not, surely, on the 
ground of a contract “null and void upon its face” had 
Hedges a standing in court to ask to have a fund paid in 
to await the determination of the right to it, even if the 
tribunal in any case had the jurisdiction to make the order. 
Finally, by section 350 of the Code, it is enacted: “No exec¬ 
utor or administrator who shall, after the lapse of one year 
after the date of his letters, have paid away assets to the 
discharge of just claims, shall be answerable for any claim, 
of which he had no knowledge or notice, by an exhibition of 
the claim legally authenticated: Provided, That at least six 
months before he shall make distribution he shall have 
caused to be inserted,” &c.— i. e., the notice shown on page 4 
of the record. Unless, therefore, the court shall be of opin¬ 
ion that the correspondence contained in Exhibits “B” and 
“C” between Hedges and the counsel retained in the “par¬ 
ticular case” of prosecuting a mandamus suit from the Su¬ 
preme Court of the District of Columbia to the Supreme 
Court of the United States operated as a constructive notice of 
the Hedges claim to the executrix regardless of the fact that 
the same certainly was not “by an exhibition of the claim (or 
of any claim) legally authenticated,” then the court must 
hold that the executrix, by the express provision of the law, 
was exonerated from all obligation to provide in any way 
for the Hedges claim at the date of distribution, and is so 
exonerated now. 

Holmes Conrad, 

Leigh Robinson, 

For Executrix and Appellant. 
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